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WILLIAM CASEY, et. al, v. HENRY GILES. 


’ An action of debt may be maintained upon an injunction bond, notwithstand- 


ing the summary remedy given by the acts of 1785, (Rev. ch. 233, Sect. 2.) 
* and 1810, (Reo. ch. 794.) 5 “ae 


Tass Wai on “eri WhGiear in which the plaintiff de- Dee. 1834. 
clared upon an injunction bond drawn according to the 
act of i. (Rev, ch. 551). The execution of the bond 
ited ; as was the fact that the injunction had 
| before this, action was brought. His 
WELL at Rowan, on the last Circuit, 
t the action could not be maintained, 
a as directed by 


Rorrw, Chief-Justice.—Whether the bond be regarded 
as an obligation in pais, or of record, debt is the appropriate 
remedy at common law. That action is not expressly abol- 
ished by the acts which give the summary remedy ; nor, 
we think, by any reasonable inference. Judgments on 

Vou. 1. l 
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Drc. 1834. notice and motion are given on, many official bonds, as 


CasEY 
v. 
Guzs. 





those of sheriffs and clerks; but that method has never 
been considered as excluding the oldactions. The statutes 
have not in view the benefit of the debtors, when a sum- 
mary proceeding is authorised against them ; but it is given 
in aid of the creditor, and as suppletory to his remedy at 
common law. Hence the creditor has an election, unless, 
as in the case of bail, he should by proceeding ina particu- 
lar way, deprive the other party of a defence, which the 
law designed for him at all events. The creditor may 
reasonably prefer bringing the action of debt, because he 
therein gets bail, which, in some instances, may be a better 
security than even a judgment instanter, against the party 
himself; and the legislature did not intend to deprive the 
creditor of any advantage. For these the Court is 
of opinion, that the Superior Court erred, and the judgment 
must therefore be reversed, and a venire de novo ordered. 
Per Curiam. Judgment reversed. 


a 


DEN ex dem. of ROBERT H. BURTON, et. al. aa CARRUTH. 


The cutting grass in a madada) dhe cutest papel euneiiiette: stacking it on 
the land and fencing the stacks, will, with colour of title, bar the entry of 


one claiming adversely. 


. 
¢ 


‘Esecramnr tried before his Honour sige ac at 






in titi yep 1798, epee i ie, f al 

in the year 1826.. To show that Gillespie, or his hei 

lost their right of entry, and that th 

completely vested in Wear, by the act of 715, ‘ 
ch. 2,) the lessors of the ple intiff proved, that ¢ of 
a meadow on the premises was nial ak Gicnive 
year, for seven years, by Wear, or by persons authorised 
by him, and stacked on the ground, with a fence around 
the stacks. The question was, whether this was such a 
possession, as with his colourable title, gave Wear a good 
and valid title. The Judge instructed the jury that it was. 
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A verdict was rendered for the plaintiff, and the defendant Dro. 1834. 


appealed. 
No counsel appeared for the defendant. 
Nash, for the plaintiff. 


one Judge, after stating the case as above, proceed- 
ed :—We are of opinion that the instruction given by the 
The seven years continued perception 
¢ land, by Wear under his deed, by cut- 
} Off the meadow, and stacking it on the land 
the stacks, was a possession under circumstan- 
ces, sufficiently capable in their nature Of notifying all 
persons; that he was upon the land claiming it as his own, 
Den v.. 1 ‘Hay?320; Grant v. Winborne, 2 Hay. 
56. '76. , or entry of Gillespie, or his heirs, or 
any perso claiming under him, was, by the act of 1715, 
(Rev. ch. 2, see. 4), perpetually barred ; and the title be- 
came perfect and complete in Wear, so as to enable him to 
convey to the lessors of the plaintiff. 
Per Curiam. Judgment affirmed. 
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RANSOM M. SHBARIN «THOMAS R. NEVILLE, Adm. 
_ iggy pnt wna he oman a he igi 





Lamm salle 9 ‘in this case, and iis by a tice oh 
fident that the exposition, which we have found ourselves 
constrained to put upon it, does not conflict with the inten- 
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All amend- 
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tion of the parties to the controversy. Should it be so, it 
may be proper to remark, that the recurrence of similar 
inconveniences hereafter, can only be prevented by coun- 
sel taking care to have entered of record, whatever amend- 
ments may be made in the pleadings below. Ourattention 
is confined to the transcript sent up, and we are obliged to 
render thereon, such judgment, as it appears to us, ought 
to have been rendered in the Court from which the appeal 


_ istaken. This transcript shows that the plaintiff com- 


menced his action by a warrant before a justice, summon- 
ing the defendant as administrator of Thomas Neville, jun. 
to answer the plaintiff in an action of debt, due by account 
to the amount of sixty dollars. A judgment having been 
rendered on this warrant in favour of the plaintiff, the de- 
fendant appealed therefrom to the County and afterwards 
to the Superior Court. To the plaintiff’s action, after it 
came into Court, the defendant put in a memorandum of 
the pleas of general issue, payment, set off and the statute 
of limitations, but made no defence because of a deficiency 
of assets. The case drawn up by the Judge who tried the 
cause in the Superior Court, which case forms a part of 
the transcript, states that the action tried was assumpsit. 
We feel ourselves therefore bound to understand that either 
by consent, or by leave of the Court, the form of the action, 
was thus far altered, but there is nothing from which we 
can see, that it was also changed from an action against 
the defendant in his representative character, to one against 
him personally. The jury found a verdiet for the plaintiff 
_ d his < ze asin a: . 









on all the issues, and assessed his 
forty-six dollars, of which fe 






money, subject to the opinion of the Cou 

year between the ph 

with an that the plaintif of 
security, might widen coop Sar} he rent.’ 

and that the plaintiff after the death of the ; 


testate relinquished this‘collateral security, and agreed with 
the defendant to assert his right to this demand by suit. 
The Court upon this verdict, gave a judgment for the 
plaintiff, which was entered ‘up upon the record against the 
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defendant personally, and thereupon the defendant appeal- Dec. 1834. 


ed. 

From this analysis of the record, it appears that there is 
error in the’ judgment, because it is rendered against the 
defendant de bonis propriis, upon a demand wherein he is 
sued in his representative character, and for this error, it 
must be reversed with costs to the appellant in thisCourt. 
And proceeding then to render such a judgment, ‘as:on the 
whole record, it appears to us, ought to have been entered 
in the Court below, we shall give the plaintiff a judgment 
for his forty-six dollars damages, with interest on forty 
dollars from the time of the judgment below, and his costs 
before the appeal, to be levied of the goods of the intestate 


‘j'the hands of the defendant, if he have so much thereof 


to be administered, and if not, then the costs to be levied 
of the defendant’s own property. 
\ Per Curtam. Judgment accordingly. 


+a 


ee 
DEN ex dem. ELIZABETH DOBBINS v. IVERSON G. STEPHENS. 


Bjectméent my be sustained, althotigh it appehts that the lessor of the plain- 


Stitt. 


in dispute, claiming to each other. 
The doctrine of possession, as connected with eee ee and 


Se 


Tam wat an se m of Execricavr. And’6X the trial at 
st Pall Circuit, it appearéd in evidence 

Ras: of th » action, and continually 

pee lessor of the plaintiff 
ae in different 
ning, adversely under 
¢ Seawet, con- 


Seep ouster stated and 















yet that he could not ny ejectment to recover a tienes 





Swearin 
v. 
NEVILLE. 
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sion, which he then had, and which he had never lost. The 
plaintiff in submission to this opinion suffered a nonsuit, 
and appealed. 


Winston, and J. W. Norwood, for the plaintiff. 
W. A. Graham, for the defendant. 


Rurrw, Chief Justice.—It has been contended for the 
plaintiff, that the action can be maintained upon the 
strength of the consent rule alone, as that confesses the 
ouster, and the defendant cannot afterwards deny it. Per- 
haps that may be correct; but, a resort to it, is not neces- 
sary in this case, as the Court entertains a decided opinion, 
that the facts as proved, without the aid of those supposed 
in the record, do fully support the action. 

The argument against it, is that the lessor of the plain- 
tiff, who affirms that he has the title, and is in possession 
of part, with a claim of the whole, might bring trespass 
against the defendant, and, therefore, must be legally re- 
garded as in possession of the whole, and cannot bring 


ejectment. It is true, that entry is one of the common law 
remedies of the owner, whereby he converts a disseisor or 
intruder into a trespasser. Hence, such an entry accom- 
panied with such acts of ownership, over a part even, in 
the name of the whole, as shows the purpose of taking a full 
possession, and treating the wrongdoer as a mere tres- 
passer, may be held to be sufficient to support the action 


Of the anxiety of thie lawhte uppor 

all or any of the remedies for an’ 

allow the owner to elect, kim 

whole, is rather excused by 

the exact truth: The case sti en tes 2 
possession of different parts of the tract of land, each claim- 
ing the whole adversely under distinct titles. It does not 
appear which had the prior possession, nor how long each 
had his possession before the commencement of the suit. 
It perhaps would make no différence, whether the lessor of 
the plaintiff entered on the defendant, or the contrary. 
For there is nothing incongruous in the supposition, that 
the owner may be disseised of a parcel of his estate, or may 
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enter into a parcel and not the whole. Concurrent, ad- Drc. 1834. 
verse actual possessions are not easily conceived. When Dosous 
after the entry of the owner, he brings trespass against the g.emnene. 


tortious possessor for continuing his possession, it is upon 
the idea, that the entry was intended as the resumption 
of the exclusive possession. But if the entry be only into 
a parcel, as such, the possession acquired thereby is neces- 
sarily restricted to that parcel ; and by bringing ejectment 
imstead of trespass, the owner disavows the possession of 
the whole. This is exemplified in the common rules 
respecting possession and the operation of the statute of 
limitations, when deeds lap, as it is called. If neither claim- 
ant be in actual possession of the land covered by both 
deeds, the seisin is in the owner; but if one of them be 
seated on that part and the other not, then the possession 
of the whole interference is in the former. But if both 
have actual possessions on it, the possession of the whole is 
in neitHer; that of the owner extending by virtue of his 
title to all not actually occupied by the other; and that of 
the latter, being limited to his actual occupation. So the 
rules have been long understood, as expressed in Den v. 

Harman, 4 Dev. 158. It cannot be admitted that the 
owner is restricted to the use of physical force to protect 


his possession, or remove the person who thus disturbs it. - 


That remedy is tolerated, but not encouraged. The law 
must have means of its'own, for removing by process, a 
plier and quieting @ rightful one. To call 

‘proc tivity, the owner who has been ousted 
la d, is surely not obliged to aban- 
her part of the land, so as to put 


n of the Court is clear, that 


bieof severance into parcels, and 

jually*éecupies one of them, iat truth of 

him, when a defendant in ejectment, 

Al ,» of that he has ousted 

the other party from the parcels of which he is himself 
thus possessed. Such a denial would itself be a fiction, 
and to allow it, would be to set it up to work a wrong, in- 
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Dec. 1834. stead of advancing a remedy by it. Here, there are two 
Dossixs different and distinct dwelling houses, and each is occu- 
Sruruzxs, Pied severally by the respective parties, of whom each 
claims to have a right to the whole, though not to hold the 
whole. Here are, therefore, in fact, separate parcels; and 
the doubt is, whether the lessor of the plaintiff, if the 
owner, could have trespass, without a re-entry into the part 
in the occupation of the defendant. ‘That it does not lie in 
the mouth of the latter, after he has actually entered into 
a part upon an adverse claim of right to the exclusive pos- 
session, to say that he’ did~not intend to usurp the exclu- 
sive possession, and has not usurped it—in other words, 
that he has not ousted the owner—we have no doubt. As 
far as he has acquired a possession, it is not competent for 
him to deny that it has been lost on the other side. We 
suppose that there can be no doubt, that the declaration 
may be for the whole tract, and yet a recovery be had for 
any part which the defendant possesses in severalty, or for 
any undivided aliquot part. The Court, therefore, deems 
the opinion delivered in the Superior Court erroneous, and 
must reverse the judgment, and send the cause to another 


trial. 


Per Curio. Judgment reversed. 


a el 


RUSSELL SUGART v. EDWARD CARTER. 


In an action of slander, where the words contain an imputation of murder, 
the plaintiff may be entitled to recover, although the defendant may prove 
that the person alleged to be dead is still alive, if those in whose presence 
the words were spoken, ie 50 <9 N emagra ae 
then dead. 


Tis was an action of Sxanpes, for charging the plain- 
tiff with having killed a certain man by the name of Jones. 
On the trial at Surry, on the last Spring Circuit, before 
his honour Judge Seawsuxa, the plaintiff having proved the 
words, the defendant attempted to prove that Jones, the 
person spoken of, was still alive. His honour charged the 
jury, that unless the proof satisfied them that the man was 
still alive, they ought to find for the plaintiff; and further, 
that even if they believed the man to be alive yet if the 
charge was made under such circumstances as afforded a 
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well-grounded belief that he was dead, and the by-stan- Drc. 1834. 
ders in whose presence the charge was made, did not*in Svaart 
fact know that he was alive, they ought still to find for >,” 
the plaintiff. A verdict being returned for the defendant, 
the plaintiff appealed. 

No counsel appeared for the plaintiff. 

Nash for the defendant. 


_ Dane, Judge.—The judge charged the jury, first, 
that unless the evidence satisfied, them, that the man 
charged to have been killed by the plaintiff, was alive, 
they ought to find for the plaintiff; secondly, that if they 
believed the man to be alive, yet if the charge was made 
under such circumstances as afforded a well-grounded 
belief that he was dead, and that the by-standers did not 
know that he was alive, still they ought to find for the 
plaintiff. 

We think that the Plaintiff has no right to complain of 
the charge. If the jury found their verdict contrary to 
the evidence, and the judge refused to grant a new trial, 
this court has no. jurisdiction to interfere on that ground. 
In Talbot.y. Case, (Cro. Eliz. 823,) it was said, that the 


death of the person alleged to have been murdered, would | 


be intended, unless the contrary appeared. Mr. Starkie, 
in his Treatise on Slander (page 71) says, it cannot fairly 
be inferred that the plaintiff is i in all cases precluded from 
recovering, although the person alleged to have been 
murdered, should be still alive, since the plaintiff’s life 
may haye been placed in jeopardy in consequence of the 
injurious report, though in fact, at the time of pleading, 
or upon the trial, the-defendant may be able to prove the 
person alleged to have been murdered, to’be still living. 

The w words, if actionable without ‘special damage, must be 
sO es Sp when spoken ; and their'actionable quality 
end upon the fact Whethér the hearers were 

aware that alleged to be miirdered, was really 
alive ; if they didnot know the fact, then all the conse- 
quences (the probability of which renders a charge of 
murder in any case actionable) may follow; since, unfor- 
tunately, several melancholy instances may be cited, 


Vou. 1. we 


ARTER. 








Dre. 1834. where an accused person has suffered for the supposed 


Sucart 


vw 
Carrer. 
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murder of one who survived him. The foregoing reason- 
ing appears to us to be sound; and the plaintiff had the 


benefit of it. We see no error in the charge, and there- 
fore must affirm the judgment. 
Per Curiam. Judgment affirmed. 


JOHN BLUNT et ux. ». DAVID MOORE. 


Upon an appeal from an order of the County Court granting letters of ad- 
ministration, the Superior Court acquires general jurisdiction of the matter, 
and may grant letters to one not originally a party to the contest. 


Tuts was a contest for administration on the estate of 
David Moore, deceased. "The wife of the plaintiff, John 
Blunt, was a daughter, and the defendant a son, of the 
deceased. In the County Court, upon the respective 
applications of the defendant and John Blunt, the admin- 
istration was committed to Blunt, and the defendant 
appealed to the Superior Court. In that court, the case 
coming on to be heard at Mecklinburg, on the last Cir- 
cuit, before his honour Judge Marrs, it was ordered, 
upon an application in behalf of Hannah, the wife of the 
plaintiff, that administration on the estate of the deceased 
be granted to her, whereupon the defendant appealed. 

Devereux, for the defendant. 

Badger, contra. ‘ 


Dantet, Judge—The question in this case, is, whether 
the Superior Court had the power, under the circum- 
stances, of hearing the application in “behalf of Hannah, 
the wife of Blunt, to obtain letters of administration on 
the personal estate of her deceased father. 

By the act of 1792 (Rev. ch. 364), the greatest creditor 
residing within the state, shall be entitled, after the widow 
and next of kin, to administration on the estate of any 
deceased person. “Of the persons, whose preferable right 
to administer is thus recognized, the widow, if any, in this 
case does not claim; and Mrs. Blunt and the defendant 
are brother and sister, and in equal degree. By the act 
of 1777 (Rev. ch. 115, s. 57 and 58), it is enacted, that 
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within their respective counties, make orders for issuing 
letters of administration ; that any person who shall claim 
a right to administer the estate of any intestate, and shall 
think himself injured by order of Court for administration, 
shall be entitled to an appeal to the Superior Court ; and 
such Superior Court shall determine the same, and upon 
such determination had, such Court shall proceed to grant 
letters to the persons entitled to the same, he or she giving 
bond with sufficient security for the faithful discharge of 
the trust.. Whilst the proceedings were in contestation 
between Moore and Blunt in the Court of Pleas and 
Quarter Sessions, Hannah; the daughter of the intestate, 
might unquestionably have intervened and put in her 
claim. The appeal had the effect to vacate the order of 
the County Court, and the whole case remained in fieri. 

Neither Moore nor Blunt had any vested interest in the 
office of administrator ; and it seems to us, that the County 
Court could not, after the appeal taken and carried up, 
have appointed an absolute administrator, although it 
might have appointed one pendente lite. If it had made 
such an absolute appointment, there would have been two 
administrators on the same estate, deriving their authority 


from different courts ; such therefore could not have been — 


the intention of the 

By the appeal, the Superior Court obtained jurisdiction 
of the question generally ; the whole case was open and 
stood exactly as it did i in the County Court; and that 
court had authority to grant letters to that person, who 
was best entitled to the same, and who should then inter- 
vene, although not “a p ly to the record in the County 
Court. The act of 1777, declares that after the appeal 
is taken, the Superide Court shall t have cognizance thereof, 
and shall grant letters to the persons entitled to the same. 
It does not confine the court to grant letters to one or the 
other of the parties to the appeal ; nor is the court, in our 
opinion, compelled to do so. Ifit was compelled to confine 
the appointment, to one of the two litigating parties, who 
originally began in the County Court, then many persons 
in equal degree of kindred, and perhaps better qualified 
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Dec. 1834. for the trust, might be barred from applying for the ad- 
Buwr ministration, in consequence of being absent from the 





et ux. 
©. 
Moore. 


County Court at the time the motion was made, or through 
ignorance of the application for letters by either of the two 
litigant parties. But by putting the construction which 
which we now do on the act of assembly, we think the 
interest of the estates of intestates, will be benefitted, the 
rights of those who have an equal claim to letters secured, 
and the intention of the legislature fulfilled. Moore and 
Hannah (the wife of Blunt) are children of the intestate, 
and had equal claims to the, administration. The Court 
has decided in favour of Mrs. Blunt, and, we think, it had 
a right to do so. 
Pser Curiam. _ Judgment affirmed. 


i 
JOHN GOODBREAD ». RICHARD LEDBETTER, Senr. 


In actions for slander, it is not admissible to prove in mitigation of damages, 
that previous to the opealing the: staltay Ge ene ae Se: the habit of 
vilifying and abusing the defendant. 


In this case, which was an action of Stanver for words 
spoken, the plaintiff upon the trial before his honour Judge 
Martin at Rutherford, on the last Circuit, proved the 
speaking of the words alleged; whereupon the defendant 
offered to prove, in mitigation of damages, that the plain- 
tiff, before the speaking of the words, was in the habit of 
vilifying and abusing him. ‘This evidence was rejected 
by his honour, and the ee verdict, the 
defendant appealed. 

Badger, and W. A. Graham, for the plaintiff. 

Pearson, for the defendant. 


Danret, Judge.—The defendant iferedt es evidence in 
mitigation of damages, that the plaintiff before the speak- 
ing of the words, was in the habit of vilifying and ebusing 
him. This evidence was rejected by the Court, and we 
think properly. The conduct or declarations of the plain- 
tiff at the time of speaking the slanderous words, may be 
proved, for they are a part of the fact, and essential to the 
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proper understanding of it. General evidence of the plain- Dec. 1834. 
tiff’s bad character is also admissible in mitigation of da- Goovsrean 


mages in an action of slander, and this may be given under 
the general issue, (Paddock v. Salisbury, 2 Cowen, 811; 
Vick v. Whitfield, 2 Hay. 222; Andrews v. Vandozer, 11 
John. 38; —— v. Moor, 1.M. & S. 284; Leicester v. 
Walter, 2 Camp. 251; Rodriguez v. Tadmire, 2 Esp. R. 
720.) The reason for admitting such evidence is, that a 
person of disparaged fame is not entitled to the same mea- 
sure of damages, as one whose character is unblemished, 
(Watson v. Christie; 2 B. & P. 224; 2 Starkie, 369. 878.) 
In Alexander v. Harris, 6 Munford 465, evidence was 
offered that before the speaking of the words imputed to the 
defendant, the plaintiff was in the habit of vilifying, in- 


. » sulting, and provoking the defendant, and his family ; but 
, ‘the Court was of opinion that it was inadmissible. Such 








acourse would lead to mischievous investigations, and 
might embrace the whole conduct of the parties towards 
each other for years. Besides, in legal contemplation, in- 
jurious language furnishes no excuse for the offended indi- 
vidual, who brooding over the real or imaginary insult, 
deliberately, and in revenge, falsely charges a specific 
crime upon the previous wrong-doer. The evidence offer- 
ed, relates to the particular previous conduct of the plain- 
tiff, and does, not come within any of the rules of law 
which admit evidence i in mitigation of damages. 
PerCurmam. = Judgment affirmed. 


ey a te a 7 
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_ BENJAMIN LOGAN v. SQUIRE SIMMONS. 
+ : 


A conveyance by a woman before magriage, is not, at law, under any circum- 
stances, a fraud upon marital rights of her husband. 

Slaves loaned to a woman before marriage, will be held by her hus- 
band as bailee, and the statutes of limitation, will not operate upon his 
possession until the contract of bailment is at an end. 


Dertnvz for several slaves. Plea non-detinet, and on 
the issue made thereon, the cause was tried before Martm, 
Judge, at Rutherford on the last Circuit. 

The plaintiff made title under his late wife, Phebe Sim- 
mons, and having proved her possession before their inter- 
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Dec.1834. marriage, and his own after that event for more than three 


Locan 
v. 
Suoons. 





IN THE SUPREME COURT 


years, rested his case. The defendant put in and proved 
a deed executed by Phebe Simmons, the late wife of the 
plaintiff, whereby, the day before her marriage, she con- 
veyed the slaves in dispute to him, the defendant, he being 
her son by a former marriage; and to repel the presump- 
tion arising from the possession of the plaintiff, he proved 
that after the execution of the deed, he had lent the slaves 
to his mother for her life, or until heshould think proper to 
esume the possession of them. . The plaintiff contended 
that the deed under which the defendant claimed, was a 
fraud upon his marital rights, and he offered much testimo- 
ny on this point, which, as well as the opinion of his honour 
thereon, it is unnecessary to state. 

Upon the possession of the plaintiff and the presumption 
of title arising therefrom, his honour instructed the jury 
that the plaintiff succeeded to the rights of his wife, that 
if the slaves were loaned to her, he held them in the same 
manner, and that as the act of limitation would not bar 
the action of the defendant until the contract of bailment 
was ended, so neither would the possession of the plain- 
tiff during the continuance of that contract, poder the act 
of 1820, give him a title. 

A verdict was returned for the defendant, and the plain- 
tiff appealed. 

Pearson, for the plaintiff. . wes 

Badger, for the defendant. e 


Rorriw, Chief Justice.—It seems to this court that the 
question made, cannot arise in a Court of law. It is deem- 
ed therefore unnecessary to advert either to the facts tend- 
ing to establish the covenous interest alleged by the plain- 
tiff, or to the principles laid down by his honour for the 
government of the jury in reference to that question. 

The cases upon this subject have all been in the Court 
of Chancery, and the elementary books treat this as a doc- 
trine and head of equity. There is no judgment at law 
in favour of the husband, and we think cannot be. The 
action could only be supported by viewing the husband as 
a purchaser for a valuable consideration, of his wife’s 
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chattels; and therefore as a person upon whom on legal 
principles, a fraud can be committed. But the husband 
cannot be regarded as such a purchaser. Marriage, it is 
true, is a valuable consideration, when we speak of a con- 
sideration as necessary or adequate to raise an use, or to 
support an arite-nuptial settlement or contract. But inde- 
pendent of any contract specially touching the wife’s estate, 
the rights which the husband gains in that estate by the 
act of marriage solely, are not purchased by him in a legal 
sense, but conferred by the mere act and operation of law. 
The marriage is the only contract entered into by the par- 
ties. As a part of the policy of the law, and as an inci- 
dental consequence of the relation contracted between the 
parties, the law gives to the husband in his own right, cer- 
tain interests in his wife’s property. But he does not pur- 
chase any part of it, not even that to which she is entitled 


15 


Dec. 1834. 


Logan 
. 
Simmons. 


The hus- 
band is not 
by mar- 
riage the 
purchaser 
of his wife’s 
chattels. 


Marriage is 
the only 
contract be- 
tween the 
parties ; the 
law gives 


at the instant of the marriage, much less does he contract | 


for the purchase of that which is not her’s then, but had 
been sold or given away by her before her marriage. “ The 


marriage is an absolute gift of all chattels personal, in the 


wife’s possession, in her own right ;” Co. Litt. 351, b. Om- 


nia que sunt uxoris, sunt tpsius viri. But no more ; he can- } 


not get by the marriage what was not her’s at or during 
_ the coverture. Indeed he does not get the whole of what 
legally belongs to her, that is so as to divest her title and 
vest it in him in his own right. For things held by her 
en autre droit, and as Lord Coke expressly says, things in 
which she has not a property but a bare possession, as 
goods bailed to the feme, are not given to the husband. 
This is to be understood to mean in his own right, and ex- 
clusively for his own benefit. In respect to such things, 
he sues and is sued jointly with the wife; and upon her 
death they do not survive to him. 

That the interest of the husband should be limited at 
law by that of the wife, as existing at the time of the mar- 
riage, or accruing during the marriage, is the necessary 
result of each of two legal maxims: that husband and 
wife make but one person, and therefore that which binds 
her, binds him; and that one to whom the law transfers a 
thing can thereby get no higher estate or greater interest 





her’s, and 
is not there- 
fore trans- 
ferred to 
the hus- 
band. 











some cases, 
be relieved 
against in 
equity. 


the conside. 
ration can 
only be re- 
lieved in 
equity. 
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than the person had, from whom it was taken by that 
law. 

In equity, a husband, except where the baseness of his 
motives in seeking, or of his practices in obtaining the mar- 
riage, excludes him from it, may have relief against the 
ante-nuptial -voluntary bond or conveyance of his wife, 


~ made with the intent to prejudice him. In that Court 


they are to some purposes, and to this amongst others, re- 
garded as distinct persons, and as having distinct and op- 
posing rights; and he may. ‘be: required to purchase her 
property, or considered as having purchased it. But no 
such case or principle is found at law.. 

The counsel for the plaintiff however insisted upon the 
general observation, that upon questionsof fraud, the juris- 
diction of courts of law and equity isconcurrent. In its 
generality, that position is inaccurate. As to many, and 
most cases, it is true; but there are numerous frauds which 
can be alleged, investigated and relieved against in equity 
only. Where a conveyance is not avoided by statute, 
and where the objection is grounded upon imposition in the 
treaty, and not upon undue and unlawful means used for 
obtaining the execution—the factum—of the particular in- 
strument, relief in equity is most appropriate, and gene- 
rally can be had there only. A Court of Equity can do 
complete justice in such cases, by holding the instrument 
to be securities for what was advanced upon’the treaty, or 
done under the contract, while a Court*of Law would be 
in danger of doing wrong to one ofthe parties at all events, 
by being obliged to pronounce the whole conclusively void, 
or valid for all purposes. But an‘exception to the maxim 
alluded to, must certainly be admitted in those cases in 
which a Court of law does not recognize the'right, in dero- 
gation of which, the fraud was’practiced. Whatever may 
be the allegations of fraud, he only can make them in any 
Court, who shows himself to that Court to have rights en- 
titled to its protection. As the conveyance by the plain- 
tiff’s wife was before the marriage, at law, the plaintiff 
could not by the marriage gain a property in the slaves 
conveyed ; and therefore a Court of law cannot admit the 
supposition, that the conveyance was or could be in fraud 
of him. 
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Upon the point of the statutes of limitation, 1715 and Dee. 1834. 
1820, this Court concurs entirely with the Superior Court. “Teaax 
The slaves were loaned by the defendant to his«mother, atin 


until he called for them, which brings the case within the 
words of Lord Coke in the passage already cited, respect- 
ing personal goods bailed toa woman. Of such things the 
husband is not possessed in his own right, but in right of 
the wife,and holds as she held. He takes as husband and 
holds as bailee, as was said in Collier v. Poe, 1 Dev. Eq. 
Rep. 55, where this point was decided,. The possession 
was never therefore adverse, so as to give operation to the 
statute. It is the opinion of the Court that the plaintiff 
has no legal title and therefore ee must be affirm- 


Pre Comsan. 7 Judgment affirmed. 


cette comand 
. 


JESSE WALKER 2. THOMAS FEUTRESS. 


The declarations of a patty must be taken altogether, as well those to dis- 
’ charge, as to charge him: and where a person to whum an account had 
~Sbeen presentéd, did not object to any of the items, but only contended for 

. farther credits, what he says must be submitted to the jury along with the 
} evidence of bis admissions arising ftom his silence as to the items. 


Assumpsrr for the’ balance of an account, tried before | 


, his honor Judge Seawaw, at Randolph, on the last Fall 
Circuit.» The account had a credit as well as debit side. 
The plaintiff to prove the'debit side of the account, gave 
evidence that the’ defendant was furnished with a copy of 
the account, that he then stated that the articles had many 
of them been gotten’ by his family; that he would take’ it 
home with him, and then insisted that he was entitled to 
further credits; that shortly afterwards the defendant re- 
turned to the clerk who had furnished the account, and had 
called for payment, and then stated, that he was entitled 
to further credits, and produced a statement of such others 
ashe claimed, and insisted upon their being allowed. The 
clerk proved that neither at that time, or any other, did the 
defendant ever dispute any article in the account, but only 
insisted upon further credits. The defendant gave no 
evidence in support of the further credits, but claiming the 
Vot. I. 3 
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Dro. 1834. benefit of all the credits, objected among other things that 


Wacker 
Ce 


Feutress. 


the account had not been sufficiently proved. * The Judge 
instructed the jury that, when an account was furnished to 
the party against whom it was raised, and the party after 
taking it and ptime to examine its correctness, 
made no objection’ against any of the charges, but only 
claimed further c 8, that.was.evidence to a jury of his 
admission of the j se of the account. | 

The jury found a verdict forthe plaintiff for the whole 
athount of his account, and the defendant appealed. 

No-counsel appeared-for the plaintiff. _ oe . 

Mendenhall for the defendant. » pF ae : 

3: as>- 

Damtet, Judge-—The “instry sted th oj 
where an account was far: i né party agi 
it was raised, and the party afr exsiinigg : correctness, 
made no objection against’ any of :the charges, ‘but only 
claimed further credits, that‘was,evidence to a jury of his 
admission of the justness of the account. 

In general an admission may be ‘presumed, not only 
from the declaration of a party, but even: from his acqui- 
éscence or silence ; as, for instance, ‘where the existence of. 
the debt, or of the particular right hais_been asserted in 
his presence, and he has not contradicted it, (2 Starkie, 37)». 
But the defendant in this:case, neither acquiesced, nor was | 
he silent, He claimed further. ited. 
account containing’ the items of then. 
taken altogether,-was not an 
then stood. The admissién’ or‘confession 
be taken together, and flot by parts:\* As; i to pro 
it be sworn that the.debtor confessed’ it, but withal said 
at the time that he had paid it; his cénfession shall be 
‘evidence as to the payment as well as that heonce owed 
the debt... This case is within the principle decided in the 
case of Jé@ybs v. Farrell, (2 Hawks. 570,) where the de- 
fendant admitted the*justice of an account, but at the same 
time*produced an account of equal.amount against the 
plaintiff, which healleged was correct; it was held, that 
all the defendant said must be taken together, and left to 
the jury to believe such parts.as they may think proper. It 
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worthy of credit, while the other pee nad be sufficient to 
charge the defendant. 
Per Curiam. * ewios reversed. 


ROBERT WYNNE v. THOMAS B. WRIGHT. 


Under pho (Taylor's Reo. ch. 1129,) a person who carries jewelry 
Rage: is liable to the tax of twenty dollars imposed 


< tpe erant dealers in jewelry, is not repugnant to 
in of tt been 

Tambsik ae ibis and on the trial before Nor- 
woop By i on the Spring Cireuit of 1827, the jury 
returned the following special verdict : 


“That the plaintiff is a permanent jeweller and silver 
smith in the town of Salisbury, that he or some one of his 


co-partners are in the habit of attending the different Courts 
that are co } for the purpose of retailing 
jewelry, &e. ‘not. 1 ture of the state; that for 








- that Lbs ot eet in said county,” (viz. | 


the aa Surry,) “ “and applied for a .merchant’s li- 
cense, tendi 3 im” (that is, the defendant, who was 

Surry county,) “at the same time six dol- 
d the sheriff an affidavit properly 










ing the smount of his stock offered and to be 

ity, at not moré than two thousand dol- 

P. heriffrefused the six dollars, and refused to give 
-a license unless 1 SPR Pd ay tn utnees 
dollars: Upon which the plaintiff proceeded to sell without 


a license, and the defendant distrained a watch worth 
twenty dollars, the property in question, for ¢he said sum 
of twenty dollars, which is the trespass complained of in 
the declaration. That the plaintiff had no store in the 
county of Surry; but had come to Rockford in a sulky 
with a trunk of jewelry, a part of which was sold by hin 
as aforesaid.” 








still rests with the jury to decide whether they will believe Drc. 1834. 
the whole of it; for the matter of discharge may be ren- Views 
dered so improbable by circumstances, as to make it un- ,..” 
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Dec. 1834. Upon these facts his honour directed judgment to be 


Wren 
: 
Waieur. 


"which lays certai hina ties ne a 


entered for the defendant,,and the plaintiff appealed. 
No counsel appeared for the plaintiff. 
Cook, for the defendant... ; 


Rorrm, Chief Justice The ly htop made in the 
Superior Court was, ‘whether the plaintiff was bound to 
pay the tax imposed on merchants; or that‘on pedlars ; he 
offering to pay the'former, and. the 
the: latter.” ‘On that péint,. the opin 
that of the Superior Court, is ‘agaitis 

The ponerse fi pactof | 
a tax of twenty dollars‘on ts 
tranepottastin Med 
dle in as Phooey 
what shall constitute, pedal 
péedlar. The termi was 
stood in common parlahee,¢ 
By the act of 1784, C3) 
the recent revisals,) “it ig 


' eee 
a obtaining avpermit cha 


pay fifty pounds, 
In: ‘the sense’ of 


for bale: and ‘selling’ by retil 
of his fixed abode, or, settled, 
made still clearer b rt 

eller, pros ae i fie ont, 


within the meaning of the sfatute. 


. Bat -in this Court another. question” has been argued, 
whieh’ is of more imporfance, as it involves an inquiry 
into the power of the legislature to impose the tax, either 
on’ merchants or pedlats. "The words of the second sec- 
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tion are “that every person who shall peddle in any coun- Dec. 1834. 


ty, goods not of the growth or manufacture of this state, or 
any wooden clock, or the machinery or materials thereof, 
which shall not be of the manufacture of this state, or jew- 
elry, which machinery or clock shall be manufactured of 
materials, not of the growth, produce, or manufacture of 
this state, shall pay a tax of twenty , dollars.” The case 
states that the articles retailed by. the plaintiff, were arti- 
cles of jewelry, not manufactured in this state, but im- 
ported intowit. ” ee 


or dutie ‘di lipports or okpotts, ex- 
ef st for executing its 


shall have power to 


e wit b nations, and among the 
wrth the Tadian tribes.” 
is ¢ on, ay ante not under the necessity 


. of their own. It, seems 
ions of the Supreme Court 


“Brown v. The State of Mary- 
“In the latter case, it was held, 
er of goods from a foreign 

to sell them by the bale 


But admitted by Chief Justice 
ym th pay Cemmiority was 


perty within” oa jurisdiction, yet, that ‘the restriction, 
upon a@ fair construction ceased, whenever the goods im- 
ported, became mixed with, or incorporated into, the 
general mass of property of the state. A tax on thesale in 
bulk by the importer, denies the free privilege of making 
such incorporation; but when once made, the restriction 
ceases, and the unshackled power of taxation commences. 





Wine 
® 
Wricnr. 
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Dec. 1834. AS examples of such incorporation, as will make the im- 


Wrane ported articies subjects of state taxation, the following 
v. 


Whricnar. 


~ 


’ 


he . state could not 
3 and” ae it coulc 
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goods of the country by the packages being broken | up,.and Deo. 1834, 
sales by retail, in any mode attempted. . The majority of , Wro 
tthe prohibition went beyond.atax on warn, 
he goods into the country, and em- 
tha lint 








Ba wc ntii ; vi eVE) 
arises, ty because: he 
ported,” as understos 








24 IN THE SUPREME COURT 


Dec. 1834. state tax it by that name, ¢hat cannot bring it again, and 
Wns by. force thereof withia the Constitution, and make it be 
Warr, such “an article imported,” as is not subject to taxation. 

_ Bat it is not necessary that the Court should in this case, 
the argument on that point to a conclusion; and it 

may be left to an occasion, when thepoint will be unavoid- 
able, whether the act, so far as it professto tax a dealer 


















in articles, brought from country or state, by retail 

or hawking, does lay a discriminating tax, and is therefore 
void under the C - i i > sole question 

is, whether the aet is void i hich no dis- 
crimination is ‘in it, apo 

ported articles are, as such, pe mpt from state 
merates many“articles jer the oe 

growth, pro duice ¢ ee Pao En cave in 


reference to thea ils deal r nis ish os Lifi So ms. It 


this. provision to p 
.. -grmninate in taxation @ 
‘Por if an article imported 
» articles of the like kind ji 


du€tions, against the: for 
which was certainly & 


Constitution, and the pr 
strong illustration. 





duty shall be laid by on articles 

any state ;” which i is mu uch stronger than 

ports,” in tas GAEL dpe ie as tore that | 
might be held, i 9-mean only the act of importa- - 
tion, while that on y extends to articles 


exported. Yet it has” constant practice of Con- 
gress. to: lay excise duties ahd direct taxes on specific arti- 
cles, such as. carriages and slaves, i in every state, without 
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any exception of such articles of those descriptions as had Dro. 1834. 


been exported from another state, No person ever con- 


— 


tested the payment of the tax upon the ground that the y,%_. 


article was oar because it. had once been exp 
from another state. _is not in truth within the ing 

















es the view to exportation, and are pre- 
we D aiagssor If Congress can tax pro- 

exported om ¢ ue state,'afier it has beem imported 
into ner, nd amulgamated with the property of the 
atter;*because it hag'then lost its distinctive character of 
tate of its production; the reason 
| ri B whict it has been 
wer of taxation, be- 
eter of an import into 
ok h makes it no 
Seed restates it 
it 99, s0ch, liable 


. bre an ante-nuptial 
us willow, to the estate 
: ‘ber petition for a year’s 









‘ail ANC om c D 469,) secures 
to widows, out: fy.of their husbands, 
wher t . seth case was car- 
ried by” fence! » where the defen- 


dants relied upon its in ‘an ante-nuptial con- 
tract between the mr F her FWasunent as @ bar. 
to her claim. The words of. the covenant relied on were, 
“ that she” (the plaintiff) “ will not at aby. time, either now 


Vou. 1. 4 
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or hereafter, set up any claim or claims to the real or per- 
sonal estate of the said James Murphey, which he may now 
own, or own at the time of the marriage, or may thereaf- 
ter acquire during the coverture, either in right of dower, 
descent, inheritance, or distributive share as widow,” &c. 
and that she “ doth release, surrender, and quit claim for- 
ever, any present or future interest, claim or demand to any 
part of the estate, inheritance, dower lands, or any other 
property, either real, personal or mixed, or to any distri- 
butive share as next of kin, to which the said Jane Flem- 
ing, (the plaintiff) might have been otherwise entitled.” 
His honour, Judge Donne, on the Spring Circuit of 1832, 
pro forma, dismissed the petition, whereupon the petitioner 
appealed. It was agreed between the parties, that no ad- 
vantage should be taken on either side, to any irregularity 
in the appeal from the County to the Superior Court, or in 
any of the other proceedings. 


Devereux, for the petitioner. 
Badger, for the defendants. 


Gaston, Judge.—The sole question presented by the 
case, is, whether the plaintiff is not barred of all claim to 
the allowance for which she has petitioned, by the opera- 
tion of certain covenants, contained in an ante-nuptial con- 
tract, made between herself and her late husband. This 
involves two inquiries; first, whether any of these covenants 
embraces the claim; and, secondly, if they do, whether _ 
they constitute a valid defence against it. On the first 
inquiry, we are of opinion with the defendants. The 
covenants extend to every claim, of every sort, which she 
can set up to the real or personal estate of her husband, as 
his widow. On the second, after examination of the va- 
rious acts of Assembly relating to this subject, (see acts of 
1796, Rev. ch. 469; 1813, Rev. ch. 858; 1832, Pamph. c. 
20,) we are of opinion, that the widow’s claim to a year’s 
allowance is one completely legal, and which cannot be 
destroyed by any thing short of a legal bar. It is clear 
that the covenants in this agreement do not amount to a 
legal release. Such a release could not be made ofa possi- 
bility. If they constitute a release in equity, it will be 
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for a Court of Equity soto pronounce. If the defendants Dxc. 1834. 
have a remedy at law for a breach of the covenants in pre- Murray 
ferring this claim, they can there recover such damages ya 
will remunerate the estate of their intestate, for the i injury M‘Dow- 


thereby sustained. . 
Per Corum. — Judgment reversed. 


neuen camel , 


CALEB SPENCER, Adm do bonifaon of JEREMIAH GIBBS, decd. 
i , ® WILLIAM €OHOON. 














Aa lyon th records ofthe County Court, tis ordered that 8. be ap- 
pointed . rator of J.G.,on his entering into bond in the sum of 


ne and W. 8. securities,” is a valid grant of administration, 


ourt toannul it; but until that is done, the grant must be re- 
id by other Courts. 


new trial granted in this case, at December 
Rep. p. 226,) it was again tried at 
eee before his honour Judge Norwoon, 
entry.on the minutes of the Court of 
Sessions of Hyde county, was offered in 
part of the defendant, viz. « Court of Pleas 
Session | for Hyde County, November Ses- 
B -4 F s ordered that Stephen Gibbs be 
sttgtppiof the estate of Jeremiah Gibbs, 
» bond in the sum of $4,000 with John 
n Selby, securities.” Much parol 
seas etbsived by the Court'to show the nature 
of the bond offered by Stephen Gibbs, and his qualification 
as administrdtor; but it is unnecessary to state it, as the 
opinion of the Chief Justice is’ founded entirely upon the 
effect of the entry on the minutes of the County Court. In 
the Court below, his honour was of ‘opinion, that Stephen 
Gibbs had been duly constituted the administrator of Jere- 
miah Gibbs ; whereupon a verdict was rendered in favour 
of the defendant, and the plaintiff appealed. 
W. C. Stanly for the plaintiff, referred to the cases of 


ot stated on ae administrator gave bond, 


ELL, Adm. 
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The acts 
of a Court 
can be 
proved only 
by its own 
records, 
and parol 
proof for 
that pur- 
pose is in- 
admissible. 
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Hoskins v. Miller, 2 Dev. Rep. 360, and this case when 
formerly here, (4 Dev. Rep. 226) ; and argued that the fact 
of the acceptance of the administration bond by the Court, 


and also of the qualification of the administrator, must be 


entered of record; and that if such facts do not appear of 
record, they cannot be supplied by parol evidence, and the 
grant will, consequently, be of no effect, the grant being 
predicated upon the giving bond, and qualification as con- 
ditions precedent. 


Badger, for the defendant. 


Rurrw, Chief Justice.—The parties having brought up 
this case again, with a statement, which exhibits distinctly 
the contents of the record of the County Court, professing 
to be a grant of administration to Stephen Gibbs, we are 
enabled to decide it upon its proper principles, 

It seems to us that the parol evidence ought not to have 
been received ; for the acts of a Court can be proved only 
by its records. That evidence is therefore laid aside. 

The question rests upon the construction proper to be 
put upon the minutes of the Court. We are satisfied that 
it is to be taken as a present grant of administration. It 
is argued to the contrary upon the words “on his giving 
bond ;” and it is supposed that the argument is supported. 
by my observations in Hoskins v. Miller, 2 Dev. 360. 


The case of What I said, is not, perhaps, as clear as it ought to have 


Hoskins v. 
Miller, 2 


been ; but it was certainly not intended to state the propo- 
sition supposed, and the contrary is rather to be inferred. 
The grant, then, was deemed an immediate one; and it 
was remarked, that an order, that administration would be 
granted to W. T. upon his giving bond, would be condi- 
tional and nugatory. But that was said upon the idea, 
that the order was in its terms; plainly prospective, as is 
to be collected from the expression “would be granted.” 
It still left the inquiry open, what effect is to be given to 
an order like this, whether it is to be deemed a memorial of 
what the Court had done, or was doing, or of what it then 
resolved, it would do in future. A conditional and incom- 
plete administration, is inferred from the. words “on his 
entering into bond.” But the minute ought not to be so 
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understood. Those words are but equivocal to the pur- Drc. 1834. 
pose for which they are relied on. They might be con- Srencer, 
strued as conditional, if the subject, to which they relate, = 
was a stipulation in a contract, that one-person would  Couoon. 
do an act, on the other party’s doing another act. But in 
connexion with this subject-matter, the contrary is strong- 
ly tobe inferred. Such an order would be so absurd, that 
the intention to pass it, cannot be presumed, unless the 
terms will not admit of any other construction. It would 
be vain and idle, for it would not bind the Court, or any 
body else. The fair meaning, is, that “ on his entering into 
bond,” the appointment was then made; that the giving the 
bond at that time was the inducement to the order. It is 
the same.as if the words has been “ he is appointed on his 
motion ;” or “ it is ordered on his motion, that he be ap- 
pointed,” which no body could misunderstand. The min- 
ute is costly very short and irregular ; but it is sufficient 
to satisfy any person, that the Court did thereby intend to 
commit administration, and so to certify to their succes- 
sors. , It does not state that the oaths of office were taken, 
it is true; and for that reason, and because the bond turns 
outsto be defective, the administration might probably be 
repetiled as obtained irregularly and by surprise. But no 
other Court can declare it void; for it was granted by the 
competent Court, and must be respected until revoked, 
although committed without taking bend or administering 
the oaths, those being points, into which no other Court 
can collaterally inquire. 

Psr Curiam. Judgment affirmed. 


«e 


JOHN MARTIN 7 JOSIAH ey 
a? & hi 
A purchaser, for a valuable ectslieitien “ailinies then a fraudulent 
grantee, acquires a good title against the creditors of the original fraudulent 
grantor. 


Tus was an action upon the covenant for quiet enjoy- 
ment contained in a deed of bargain and sale, executed to 
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Dro. 1834. the plaintiff by the defendant, and the only question was, 


Martin 
v. 
CowLes. 


whether the plaintiff had been evicted under a better title 
than conveyed to him by the defendant. 

Upon the trial before his honour Judge Marry, at Sur- 
ry, on the last Circuit, it appeared, that the land conveyed 
to the plaintiff, had formerly belonged to one Gentry, who 
conveyed to one Hudspeth for the purpose of defrauding 
his creditors. Hudspeth became indebted to the defen- 
dant, who, without anygignowledge of the fraud, had the 
land sold to satisfy his Gbt, became the purchaser him- 
self, and afterwards sold to the plaintiff. At the time of 
the conveyance by Gentry to Hudspeth, the former was 
indebted to one Edwards, who, after the purchase of the 
defendant, and his sale to the plaintiff, had an execution 
levied on the same land, became the purchaser, and took 
a deed from the sheriff. He then brought an action of 
ejectment against one Buchannan, who was in possession 
of part of the land as tenant of the plaintiff, recovered 
judgment against him, and evicted him by a writ of posses- 
sion. Upon these facts, the jury, under the charge of his 
honour, rendered a verdict for the en and the defen- 
dant appealed. 


No counsel appeared for either i 


Dantet, Judge.—If the plaintiff had the better title to 
the land, and could have defended the possession of Buch- 
annan his tenant; in the action of ejectment which was 
brought by Edwards against him, and did not do so, he 
has no right to maintain this action; for the covenant for 
quiet enjoyment was, in law, not broken. It therefore 
becomes necessary for us to inquire, whether he had the 
better title. The Court instructed the jury, that ifthe con- 
veyance from Gentry to Hudspeth, was fraudulent as to 
his, Gentry’s, creditors, the land was liable to the claims of 
the creditors in the hands of Cowles, (and it must be stron- 
ger as to Martin,) although he had no nétice when he pur- 
chased. This opinion of the Judge is sanctioned by a high 
name, for the Chancellor of New York made a similar de- 
cision in the case of Roberts v. Anderson, 3 John. Chan. 
Rep. 371. The Chancellor said, “ the original deed from 
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the debtor to a fraudulent grantee is utterly void as to cre- Dzo. 1834. 


ditors; and as against them, the grantee can make no con- 


— 


veyance, for he has no title as against them. The statute .% 


in its enacting clause, operates on the deed from the frau- 
dulent debtor, and the proviso in the act applies to that 
original conveyance from the debtor, and saves it when 
made to a bona fide purchaser, for valuable consideration. 
Such a conveyance is supported ‘by the proviso, however 
fraudulent the intention of the grantor might be.” But 
there was an appeal from the Chancellor’s decision, and the 
decree was reversed in the Appellate Court, (18 John. 

Rep. 518). There Judges Spencer ahd Parr, gave ela- 
borate opinions. They go into a long train of reasoning, to 
shows that by a proper construction of the proviso in the 
statute, 13th Eliz. bona fide purchaser from a fraudulent 
vendee, has a good title against any claim of a creditor of 
the fraudulent vendor. They say, that the deed is good as 
between the parties; as against the grantor the deed is 
effectual; that the fraudulent grantee has a title and a right 
to alienate, and although the estate is voidable, and may 
be avoided and divested whilst in the hands of the first 
grantee, by action of the creditors of the first grantor, 
still if the grantee convey the estate:to a bona fide pur- 
chaser, -his title is proteéted by proviso. Neither 
policy nor justice required the legislat declare other- 
wise, because the bona fide purchaser‘has, by those princi- 
ples, as good a right to be protected in his-purchase, and 
saved from the loss of his money, as: the*¢reditor has to 
obtain his debt: he is innocent, whatever may be the 
guilt.of others. And by the adoption of this rule, the sta- 
bility of property would be more secure, and therefore the 
proviso was inserted, not only to protect the bona fide 
grantee of the fraudulent géantor, whoybefore was protect- 
ed by the common law, buitalso to.protect the bona Side 
vendee of the fraudplent:gramtee. ‘The terms of the proviso 
are broad and. @xtensive; ves apply to any convey- 
ance, whether’*from the , fraudulent grantor or fraudulent 
grantee. It meant to protect a bona fide purchaser for 
valuiiie consideration, without notice of the fraud, from 
the operation of the statute. No deed can be pronounced, 
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Dec. 1834. in a legal sense, utterly void, which is valid as to some per- 
Martin sons, but may be avoided at the election of others. In Ba- 





v. 
CowLes. 


con’s Ab. tit.! Void and Voidable, we have the trueconstruc- 
tion. A thing is void, which is done against law at the 
very time of doing it, and when no person is bound by the 
act; buta thing is voidable which is done by a person who 
ought not to have done it, but who, nevertheless, cannot 
avoid it himself, after it is done. The words “utterly 
void,” in the statute, must necessarily be construed as 
voidable only by the party grieved. _ It is admitted, on all 
hands, both in England and this country, that a bona fide 
purchaser from a voluntary grantee, who has first obtained 
his conveyance, shall hold. the land against the subsequent 
bona fide vendee, from the original grantor; and that the 
statute 27 Eliz. does not make void the conveyances ; for 
the rule here is qui prior est tempore, potior ést jure. And 
this rule arises out of what is said to be a proper construc- 
tion of the proviso in the statute of the 27 Eliz. (Roberts 
Fraud. Con. 496. Newport’s case, Skinner, 423. 3 Lev. 
387. Doe v. Martyr, 4 Bos. & Pul. 332.) We have met 
with no decision, in the English Courts of law, which 

establishes this construction of the statute of the 13 Eliz. ;— 
but in the case of George v. Millbanke, 9 Ves. jun. 189, 
Lord Expon, after much deliberation, held the equity of a 
purchaser from the voluntary appointee of a debtor, to be 
preferable to the equity of his general creditors, who had 
obtained no specific lien; and i in | is reasoning professes to 
follow by analogy the rule Obtains at law. This 
we consider as a strong recognition of this construction. 
It is also worthy of observation, that the wording of the 
proviso in the two statutes, is substantially .the same. 
And it may be asked, if there can be any good reason, why 
the title of the bana fide vendee, from a voluntary fraudu- 
lent grantor should be declared good, in a case arising un- 
der the statute of the 27 Eliz., and not so in the other? 
The 4th, 5th and 6th sections of our act of 1715, (Rev. ch. 
7,) although not in tottdem verbis, are nevertheless, substan- 
tially, a copy of the statute of the 13 Eliz. The 4th sec- 
tion, declares a conveyance made to defraud creditors, 
uiterly void ; but as between the parties to the conveyance, 
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it stands good according to the principles of the common Dre. 1834. 


law. The 6th section is in the nature of a proviso: It 


Martin 


runs thus, “ Provided always, and be it further enacted, Ome. 


that this act, nor any thing hereinbefore contained, shall 
not extend, or be construed to impeach, defeat, or make 
void, any conveyance or assurance, interest, limitation of 
use, or uses, of, in, to, or out of any lands or tenements 
heretofore at any time had or made, or hereafter to be 
bona fide made; upon and for good considerations, to any 
person or persons whatsoever, any ‘thing before mentioned 
to the contrary notwithstanding.” ”'The doctrine, whether 
a bona fide purchaser for a valuable consideration, without 
notice, can protect the estate in his own hands against cre- 
ditors, where he derives: his title to the estate through a 
grantee, to whom it was originally conveyed for the pur- 
pose of defraudifig the creditors of the original grantor, 
has been ably examined by Judge Srory, in the case of 
Bean v. Smith, 2 Mason’s Rep. 272, and his opinion upon 
the subject, (in which he reviews, and disapproves of, the 
decision made by the Chancellor of New-York, in the case 
of Roberts v. Anderson, before mentioned,) contains much 
learning and solid reasoning, and to my’ mind, satisfacto- 
rily establishes the principle, that the bona fide purcha- 
ser from the fraudulent tee, is pro | by the proviso 
in the 13 Eliz. against creditors, of the f duleut gran- 
tor. His opinion is in conformity with that ; given by the 
Court of Errors in New York, (18:John. Rep. 518.) I 
think the same rule must be followed under our statute. 

If any doubt existed, whether Cowles could be consi- 
dered a bona fide purchaser, none exists that Martin, who 
purchased from him, was a bona fide , and if he 
negligently permitted a recovery in eject ‘tobe effect- 
ed, it does not entitle him to’ maintai tn aie. We 
are therefore of the opinion, that y Judge erred in his 
charge to the jury, and that the judgment must be revers- 
ed and a new trial granted 

Per Curiam. * Judgment reversed. 


Vot. 1. 5 
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EUGENIA A. FENNER et al. v». HENRY N. JASPER. 


Where it did not appear, either in the order for a commission to take the 
private examination of a feme covert, under the act of 1751 (Rev. ch. 50), 
or in the commission itself, that she was an inhabitant of another county, 
or so aged or infirm, as to be unable to travel to Court, it was held, that the 
deed was inoperative to convey the wife’s interest in the land. 

It seems, that it must appear, that the commission and the certificate of the 
commissioners were returned to the Court, approved, and ordered to be 
registered, or the deed will be invalid as to the wife's estate in the land. 


Tuts was an action on the case, in nature of an action 
of waste, commenced in the county of Franklin, but re- 
moved to the county of Warren, where, on the last Circuit, 
it was submitted to his honour, Judge Donnet, on the 
following case agreed. In the year 1827, the defendant 
intermarried with Sarah M. Fenner, widow of Richard 
J. Fenner, and the plaintiffs are the children of the said 
Sarah by the said Richard. The said Sarah had issue 
by the defendant born alive, and in the year 1829, de- 
parted this life, leaving the plaintiffs, her only children 
and heirs at law, and the defendant, her husband, sur- 
viving. Before the death of the said Sarah, the defendant 
and the said Sarah executed and delivered to one N. B. 
Massenburg, a deed intended to convey, and expressed 
in apt and sufficient words, to convey in fee simple to the 
said Massenburg, a tract of land in Franklin county, of 
which, at the time of the marriage of the said Sarah with 
the defendant, she was seized in fee simple; and after- 
wards the said Massenburg, by deed duly executed, con- 
veyed all his estate in the said land to the defendant and 
his heirs, which deed was sufficient to convey, and did 
convey the fee simple to the defendant, if the deed of the 
defendant and the said Sarah was sufficiently proved and 
authenticated to operate in law upon her estate in the 
land. All the proceedings had touching the probate of 
the said deed, and the examination of the said Sarah, as to 
her free consent in executing the same, appear in the fol- 
lowing entry on the minutes of the County Court of Frank- 
lin, at December term, 1828. 

“ The execution of a deed from Henry N. Jasper, and 
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Sarah M. his wife, to Nicholas B. Massenburg, was duly Dzc. 1834. 


proven by the oath of James Newbern, in open Court; 
whereupon on motion it is ordered by the Court, that C. 
A. Hill and Thdmas Crocker, esquires, be appointed to 
take the private examination of the said Sarah M., as to 
the voluntary execution, on her part, of the said deed, and 
that for that purpose, the clerk issue a commission to the 
said » esquires,” and in the following 
endorsements on the deed of the, defendant and the said 
Sarah to the said Massenburg, on which James Newbern 
appears the subscribing. witness.’Franklin county, De- 
cember sessions, 1828: Ieertify that the execution of the 
within deed was duly proven. in open Court, by the oath 
of James Newbern, and was;.on motion, ordered to be re- 
gistered. Teste,S. Patterson, C. C.” 


‘ . Court of Pleas and Quar- 
preetir eo i. ter Sessions. December 
y: Sessions, 1828. 


“To Charles A. Hill and Thomas Crocker, esquires, 
greeting—W hereas Nicholas B. Massenburg hath produced 
a deed made to him by Henry N. Jasper and Sarah M. 
Jasper, his wife, of a certain tract of land lying in the 
county of Franklin aforesaid, and procured the due exe- 
cution of the same to be proved by the oath of James 
Newbern, in open Court: Know ye, that we, in confi- 
dence of your prudence and fidelity, have appointed you 
to take the private examination of Sarah M. Jasper, wife 
of the said Henry N. Jasper, concerning her free consent 
in her executing the said deed of conveyance, and there- 
fore we command you, that at such place as you may 
think fit, you, privily and apart from her husband, exa- 
mine her, the said Sarah M. Jasper, whether she executed 
the said deed freely and of her own’ accord, without fear 
or compulsion of the said Henry N. Jasper, her husband, 
and the examination so by you made, that you return on 
the deed aforesaid. Teste, S. Patterson, C. C. 


“ State of North Carolina, Franklin county. 
“ Pursuant to a commission to us directed by the wor- 


Fenner 
v. 
JaSPER. 
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Dro. 1834. shipful County Court of Franklin County aforesaid, at 
“Faces” December sessions, 1828, we, Thomas Crocker and Charles 


A. Hill, Justices of the Peace of the said county, proceeded 
to take the private examination of Mrs. Sarah M. Jasper, 
wife of Henry N. Jasper, the parties to the within deed, 
when she stated that she executed the within deed of 
her own free will, without any influence or control of her 
husband, the aforesaid Henry N. Jasper. Given under 
our hands and seals, this 10th day Decr. a. p. 1828. 
Thos. Crocker. [ 1. s. } 
C.A. Hil. [us }’ 


After the death of the said Sarah, the defendant conti- 
nued in possession of the land, claiming to hold the same 
as tenant in fee simple, and hath cut down timber trees, 
and done other acts which do in law amount to waste in 
a tenant for any less estate; and the plaintiffs claiming 
that he is only tenant by the curtesy, and that the fee 
simple and inheritance is in them by descent from their 
mother, have brought this action to recover damages for 
the said waste. 

Upon this case, his honour being of opinion, that the 
deed of Jasper and wife had not been so proved and 
authenticated as to pass the wife’s title, gave judgment 
for the plaintiffs, for a sum agreed as the amount of 
damages, from which the defendant appealed. © 


Badger, for the defendant. 
W. A. Haywood, contra. 


Rorrin, Chief Justice.—The act of 1751 (Rev. ch. 50,) 
gives two modes of taking the acknowledgment of a mar- 
ried woman, of a deed executed by her husband and her- 
self; the one in open Court of the county where the lands 
lie, or before a Judge; and the other by two or more 
commissioners authorised by a commission issued by the 
clerk of the County Court. The act does not treat these 
methods as equally proper and beneficial to the wife, and 
give to the parties an election of the one or the other 
in every case; but it substitutes that by commission 
for an acknowledgment in Court, only when it shall ap- 
pear that such an acknowledgment cannot be made, 


























OF NORTH CAROLINA. 


because the wife cannot travel to Court by reason of age, 
infirmity, or a residence in another county. 

These provisions being for the protection of the wife, the 
principle of construction laid down: in Den v. Wilson, 2 
Dev. 306, and other cases, is to require a strict observ- 
ance of every ceremony prescribed in the statute, and in 
the order as there prescribed, as tending to render the 
intended protection. tlie more effectual. A literal con- 
struction is the true. i according to the spirit 
of the act. me! 

The deed in this case was acknowledged under a com- 
mission from. the County Court: “and neither the commis- 
sion, nor the order of 
Mrs. Jasper was either so infirm or aged, that she could 
not travel to Court; while wpon its face, the deed itself 
states the husband and wife to be inhabitants of Franklin 
county, in which the lands are situate. 

Upon the principle established, such an acknowledg- 
ment is defective, and the deed must be deemed invalid ; 
unless the order of the County Court for the cipisieion 
precludes all inquiry into the propriety and grounds of 
that order. The acts of a Court of record are always 
conclusive of the truth of the matters stated in them; and 
also generally, perhaps, of the existence of those facts, 
without which the order or judgment could not be legally 
made. But this case cannot come within that rule. It 
would defeat the purposes of the legislature, to be collected 
from the several parts of the act construed together, and 
as almost literally expressed in some of the provisions. 
The authority to issue a commission is found in the 
third section, which comes in by way of proviso to 
the second, and is a special authority, founded upon a 
particular state of facts. That state of facts may there- 
fore reasonably be required to appear affirmatively. But 
there are other reasons which imperatively > nt, 
that it must thus appear. The commission may 
ordered as well by a Judge out of Court, as by the 
County Court; but it is in all cases to be issued by the 
clerk of the County Court, and be returned to that 
Court. Now in the fourth section, the form of the 






peissuing it, sets forth that - 
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Dec. 1834. commission is set forth in his verbis; and in it is recited, 
Fexxer as the cause for taking the acknowledgment by commis- 


wv. 
Jasper. 


sion, that it has been represented to the Judge or Court 
that the wife was not an inhabitant of this state, or was so 
aged or infirm that she could not travel to them. This 
recital in the act of the Clerk can be founded only on a 
similar one in the order ; and therefore must be authorised 
by such specific averments in the order. Whatever, 
therefore, may be the general rule, there cannot, under the 
act of 1751, be a presumption from the order, of any of 
these facts, where the order itself is silent as to their 
existence; because in the other proceedings arising out 
of the order, those facts must be distinctly and affirma- 
tively stated. 

It will be perceived that the validity of the order does 
not depend upon the truth of the representation made to 
the Court, as appearing upon evidence afterwards; for 
of that the adjudication is conclusive. But the question is 
determined upon this; that the commission can be issued 
only under particular circumstances, and that those cir- 
cumstances, must be proved by the record and commission 
themselves; or at least by one of them. 

This defect being fatal, it is unnecessary to look farther. 
But it may be mentioned, that there are others which seem 
to be equally so. Among them are these; that it does not 
appear, that the commission, or certificate of the commis- 
sioners, was ever returned to the County Court, much 
less, that the Court was satisfied therewith, and ordered 
the proceedings to be registered. The only order for a 
registration is that made on the probate by the subscrib- 
ing witness; which extends to the deed as that of the 
husband only. 

Per Curiam. Judgment affirmed. 
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WILLIAM A. ERWIN v. JOHN M. GREENLEE. 


Where the defendant in an execution, fraudulently induces the sheriff to sell 
unsound property of his, and at the sale fraudulently represents it to be 
sound, an action for a deceit lies against him by the purchaser. 


Tuts was an action for a deceit in the sale of a negro, 
tried before his honour Judge Marty, at Burke, on the 
last Circuit. 

The sheriff of Burke had Jevied sundry executions 
against the defendant, on several negroes, and taken bond 
for their forthcoming on the day of sale. The negroes 
levied upon, were not’ produced at. the sale, but the de- 
fendant substituted another, which the sheriff accepted, 
and sold to the plaintiff. At the sale, the defendant stood 
by, and publicly recommended the negro as an intelligent 
boy. It was proved that the boy was an idiot, and that 
the defendant knew it. It was objected for the defendant, 
that the plaintiff could not recover, because he who pur- 
chases at a sheriff’s sale, purchases at his own risk, and 
it was his folly to listen to the recommendation of the 
defendant ; that there could be no implied warranty as to 
title, the sheriff being between the plaintiff and defendant. 
His honour charged the jury, that if a defendant in an 
execution is merely passive while a sheriff levies upon and 
sells his property under process, he is not liable in an 
action of deceit, though the property be defective and he 
knew it, and failed to disclose it at the sale. But that, if, 
with a fraudulent intent, he substituted, or caused the 
officer to take, unsound in the place of sound property ; 
and if in pursuance of such fraudulent intent, he stood by 
at the sale and made false representations about the sound- 
ness of the property, whereby a purchaser was defrauded, 
such purchaser could recover in an action of deceit. The 
rule being, that where an intent to commit a fraud, is 
accompanied by an overt act, whereby the fraud is com- 
plete, the fraudulent actor is liable in an action of deceit, 
although the deception is effected by the unwilling instru- 
mentality of another. 


Dec. 1834. 
Erwin 
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GREENLEE. 
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The jury found a verdict for the plaintiff and the defend- 
ant appealed. 
No counsel appeared for either party. 


Dantet, Judge.—We have attentively examined this 
case; and are of opinion that the law was correctly laid 
down by the Judge in his charge, and for the reasons 
there given, the judgment must be affirmed. 

Per Cortam. Judgment affirmed. 


ee 
WILLIAM D. SMITH ». BENJAMIN WILSON. 


A registered copy of a deed cannot be received as evidence of title, without 
accounting for the absence of the original. 

In trespass quare clausum fregit, if the plaintiff fails to prove title to the locus 
in quo, he must, to entitle him to recover, prove that the trespass was com- 
mitted on lands of his, either enclosed or improved by cultivation. 


TRESPASS QUARE CLAUSUM FREGIT, tried before his honour 
Judge Martin, at Buncombe, on the last Circuit. On the 
trial, the plaintiff gave in evidencea grant from the state 
to James Miller, and a deed of conveyance from Miller 
to John Carson, and then offered a registered copy of a 
deed from Carson to himself. The reception of this copy 
was objected to, on the ground that the original should 
have been produced, or its loss accounted for, and was 
rejected by the Court. The trespass complained of, was 
committed upon woodlands, and old cleared lands, lying 
out of the enclosures of the plaintiff, but within the bounds 
of the grant, under which the plaintiff claimed. His 
honour instructed the jury, that the plaintiff could not 
recover, unless he proved a trespass on lands enclosed by 
his fences, or improved; that if the trespass was on other 
parts of his lands, not so enclosed, or actually improved by 
cultivation, although the same might be within the boun- 
daries of the grant under which he claimed, he could not 
recover. The plaintiff submitted to a non-suit, and ap- 
pealed. 

No counsel appeared for either party. 
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Dantet, Judge.—The plaintiff offered a copy of the deed 
from Carson to himself to complete his chain of title, so as 
to show that he had a constructive possession of the lands 
trespassed on by the defendant. This evidence was pro- 
perly rejected, as he had not accounted for the original 
deed, which was the best evidence of his title. The 
practice has invariably been to receive the affidavit of the 
party, as to the loss*or destruction of the original. In 
Taylor v. Riggs, 1 Peters’ Rep. 591, the Court say, that 
the affidavit of the-party to the cause, of the loss or de- 
struction of an original ‘paper, offered in order to introduce 
secondary evidence of the contents of the paper, is proper. 
If such affidavit could not .be received, of the loss of a 
written contract, the contents of which are well known to 
others, or a copy of which is’at hand, a party might be 
completely deprived of his rights, at least in a court of 
law. 

It is a sound general rule, that a party cannot be a wit- 
ness in his own cause; but many collateral questions arise 
inthe progress of a cause, to which this rule does not 
apply. Questions which do not involve the matter in con- 
troversy, but matter which is auxiliary to the trial, and 
which facilitates the preparation of it, often depends upon 
the oath of the party. An affidavit of the materiality of 
a witness, for the purpose of obtaining a continuance, or a 
commission to depositions, or an affidavit of his ina- 
bility to attend;iis"isually made by the party, and received 
without objection? On incidental questions, which do not 
affect the issue to be tried by the jury, the affidavit of the 
party is received. The testimony which establishes the 
loss of a paper, is addressed to the Court, and does not 
relate to the contents of the paper. It is a fact which 
may be important as letting the party in to prove the 
justice of the cause, but does not itself prove any thing in 
the cause. And as a matter of practice, it may be ob- 
served, that it ought to be in writing, that the Court only 
may hear it. 

Secondly. Trespass to lands is an injury to the pos- 
session ; and the plaintiff must show, that he has either a 
constructive or an actual possession of the Jocus im quo. 


Vo.. 1. 6 
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Deo. 1834. The plaintiff having failed to show that he had any title to 


the land, when the supposed trespass was committed, 
therefore, failed to show a constructive possession; then 
the Court was. certainly right, in stating to the plaintiff, 
that he could not proceed without showing an actual pos- 
session of the locus in quo the trespass was alleged to have 
been committed. 

Per Curiam. Judgment affirmed. 


oe 


ABSALOM SMITH »v. ALEXANDER GRAY, Executor of BENJA- 
MIN MEARS. 


Where a person assigned his distributive share in an estate, and afterwards col- 
lected and used the amount due upon it, assumpsit will not lie against him 
at the instance of the assignee. 


Ar the trial of this case at Randolph, on the last Cir- 
cuit, before his honour Judge Seawe xt, it appeared that it 
was Assumpsir for money had and received, under the fol- 
lowing circumstances. The testator of the defendant, in 
his life-time, executed an instrument of writing, purport- 
ing to cohvey to the plaintiff his distributive share ina 
certain estate. The instrument was deposited in the hands 
of the defendant, who was one of the subscribing witnesses, 
with directions to keep it. The testator afterwards receiv- 
ed the distributive share himself, and after his death, the 
plaintiff brought this suit against the defendant, his execu- 
tor, to recover the amount. There was much testimony 
to show the nature of the delivery of the instrument of 
writing into the hands of the defendant, but the view 
taken of the case by the Court, renders it unnecessary to 
state it particularly. The jury, under the intimation of 
his honour, found for the defendant, and the plaintiff ap- 
pealed. 

Winston, for the plaintiff. 

No counsel appeared for the defendant. 


Gastron, Judge.—We deem it necessary to decide but 
one of the points presented for our consideration, in this 
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case. Whether the instrument purporting to be an assign- Dec. 1834. 
ment to the plaintiff of the distributive share, to whichthe Sms 
defendant’s testator was entitled, and for which he had Qua! Exr. 


obtained a decree, was originally delivered as a deed or as 
an escrow ; whether if delivered as an escrow, it became 
his deed by relation, from the time of the original delivery ; 
whether if the first delivery were as an escrow, a subse- 
quent delivery as a deed: was not made; or, whether there 
was not evidence, upon which the jury might find either 
an original, or a subsequentydelivery as a deed ; these are 
questions upon which we forbear to express an opinion. 
Let the law on. these points;he-as it may, we nevertheless 
approve of the instructién’given by the Judge “ that the 
plaintiff could not in law maintain this action.” 

The plaintiff asserts his right to the money alleged to 
have been received to his use, by the defendant’s testator, 
solely under this supposed assignment. Now whatever 
operation this instrument may have in equity, at Jaw, it did 
not transfer a title to the distributive share, nor to the 
money decreed upon it. At law, it could operate only as 
authority to the plaintiff to collect the money, and perhaps 
justify him in retaining it, after it should have been col- 

C fed. When, therefore, the defendant’s testator received 
the money, he received what in law belonged to him, and 
we do not see, therefore, how the law can infer upon this 
receipt, an undertaking to pay the money over to the 
plaintiff. The casé@does not appear to us to be analogous 
to those in which @ has received money as the agent 
of another, to which his principal had not a legal right. 
There the money was received as the money of the princi- 
pal, avowedly te the use of the principal, and must be 
paid over to the principal, unless the payment be inter- 
cepted by him who has a right to forbid it. The dictum 
of Assorrt, C. J., in Cooper v. Wrench, 1 Dowling & Ry- 
land, 482, (16 Eng. Com. Law Reps. 51,) and the decision 
in Allen v. Impett, 8 Taunt. 263, (4 Eng. Com. Law Reps. 
97,) seem to us to depend upon this position, and if correct, 
can be supported only by it. Here indeed the legal rela- 
tions of the parties, were those of principal and agent, but 
the defendant’s testator stood in the relation of principal, 
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and the plaintiff in that of agent. The plaintiff could main- 
tain no action of law against the defendant’s testator, 
unless it were founded on some covenant in the deed, or 
possibly on an express promise to pay the money collected. 
We cannot believe that the action of assumpsit for money 
had and received may be maintained by the assignee of 
an unnegotiable chose in action against the assignor, merely 
because he has collected the money after an ineffectual 
attempt to transfer the debt. As to the rights of the par- 
ties in a Court of Equity, none but that Court is compe- 
tent either to determine or to enforce them. 
Per Curiam. Judgment affirmed. 


THEOPHILUS EASON »v. WILLIAM D. PETWAY. 


A sheriff is not bound, independent of the act of 1826, ch. 31, to levy an exe- 
cution, and raise the money upon the property of the principal debtor, in 
preference to that of the surety. And if he even combines with a third 
person, to throw the debt upon the surety, when he might have made it 
out of the principal, he does not thereby render himself liable to the action 
of the surety. 


Ts was an action on the case tried at Pitt, on the Fall 
Circuit of 1830, before his honour Judge Danrer. ‘The 
declaration contained two counts, on the last of which the 
question arose. This count alleges, in substance, that the 
plaintiff became bound as the surety for one Henry Brown- 
rigg, in two several notes to one Gray Little, for one hun- 
dred dollars each, and the said Brownrigg being in failing 
circumstances, and the said notes being due and unpaid, 
the plaintiff applied to Brownrigg, to secure him on 
account of his liability, and that at the special instance 
and request of the plaintiff, the said Gray Little sued out 
two warrants on the notes aforesaid, against Brownrigg, 
and the plaintiff as his surety, on the 5th March, 1824, on 
which warrants judgments were confessed on the same day . 
by both the defendants: that soon after the judgments 
were obtained, executions were issued thereon, and were 
placed in the hands of the defendant, who was then an 
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acting constable in the county of Edgecombe, with instruc- Dec. 1834. 


tions to levy the same on the property of Brownrigg, and 
that the executions were levied by the defendant, on the 
18th December, 1824, on two lots, Nos. 9 & 10, in the 
town of Stantonsbarg, the property of Brownrigg, which 
were more than sufficient to satisfy said executions: that 
the defendant, Petway, well knowing that the plaintiff, 
Eason, was the surety of said Brownrigg, and that the said 
notes were sued upon at the request, and for the benefit and 
protection of the plaintiff, with a view to injure the plain- 
tiff, and to contrive that the said money should be levied 
out of the property’of the. plaintiff, and not satisfied by the 
sale of Brownrigg’s property, and fraudulently combining 
and confederating with one Elijah Price, who also had 
placed claims against Brownrigg, in defendant’s hands for 
collection, to injure the plaintiff, and so to contrive that 
the said executions should be satisfied out of the property 
of the plaintiff, purposely and fraudulently refused to re- 
turn the said levies to the next County Court of Edge- 
eombe, in order that the property levied on, might be con- 
demned and sold to satisfy said executions, although he was 
expressly instructed and required so to do: but that at 
—e = time, viz. February Sessions 1825, of said Court, 


t returned sundry executions at the instance — 


of Geshe others, on all of which, levies had been made 
by the nt On the aforesaid property of Brownrigg, 
subsequently _ to the levies so made by him on the execu- 
tions of the said Gray Little, to wit, on the 14th February, 
1825: that the property of Brownrigg was accordingly 
sold under the last levied executions, and no part of the 
proceeds applied to the payment of the executions, at the 
instance of Little, which were afterwards, to wit, on the 
10th March, 1825, levied by the defendant on the lands of 
the plaintiff, in the county of Edgecombe, and satisfied by 
the sale of them, there being no other property of Brown- 
rigg to be found. 

Upon the evidence introduced in support of this count, 
the Judge instructed the jury, that if there was a combina- 
tion between Price and the defendant, Petway, to postpone 
the executions of Little, and give the other executions the 
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preference, and thereby throw Little’s executions on the 
land of Eason, then it would be a fraud upon Eason, and 
he would be entitled to recover of Petway, damages for the 
injury sustained by the sale of his land; but if there was 
no such combination, then the action would.not lie. The 
Judge also instructed the jury, that whether there was 
such a combination or not, was a question of fact, which 
they might infer from the evidence, if they thought it suf- 
ficient. The jury returned a verdict for the plaintiff, upon 
the second count in the declaration, and the defendant 
appealed. P 
Badger and Mordecai, for the defendant. 


Devereux, for the plaintiff. 


Rorrw, Chief Justice.—The action cannot be supported 
upon any idea, but the one, that the plaintiff, as surety, 
has the right, as against his principal, to call upon the 
latter to pay the debt in the first instance; and that the 
sheriff is bound to respect that right, by levying the debt 
from the principal, if it can be done, or, at least, can be 
conveniently done. The Court cannot sanction the latter 
part of the proposition, but deems it altogether untenable. 
We think it settled law, that all defendants, n once 
fixed by judgment, are equally the debtors, I "together 
make but one debtor. No difference in the order of their 
liability is recognized at law, in respect to any proceed- 
ings upon process on the judgment. (Ez parte King and 
Morrison, 2 Dev. 343. Benford v. Alston, 4 ib. 351.) 
The relation between principal and surety creates rights 
and duties among the defendants, as between themselves ; 
but it does not affect third persons. The sheriff may levy 
the’debt from either defendant, or in such proportions as 
he chooses. Harrington v. Wood, 9 Mass. Rep. 251. Hill 
and Nalle v. Child, 3 Dev. 265. _ This rule is sustained by 
legislative authority in the recent act, which makes it the 
duty of the sheriff not to distrain the estate of the surety, 
if he can find that of the principal, provided the record and 
process show those parties to stand in that relation. It 
cannot therefore, in legal contemplation, be an injury to 
the present plaintiff to have made him pay a debt in the 
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first instance, which he was under a direct and primary 
legal liability thus to pay. 

The seizure of Brownrigg’s estate, did not oblige the 
sheriff to the plaintiff, in this suit to proceed on that sei- 
zure. It did so oblige him, as between him and the credi- 
tor, in that execution ; indeed he was ly. bound to the 
creditor, whether he had levied or ‘provided either 
defendant had sufficient property. But neither defendant 
was discharged by the seizure, since the property was 
restored, or otherwise appropriated to the use of the owner, 
and the present plaintiff cainot complain of the acts of the 
sheriff, since they are all within the mandates of the writ, 
and justified by it, without reference to his motives. The 
opinion in the Superior Court, seems to assume thesé posi- 
tions as correct, and is founded upon a supposed fraudu- 
lent combination between the defendant and another, » It 
does not appear to us that the alleged combination can 
make a difference. It may be admitted that it was an’ 
unlawful conspiracy, for which the parties might be in- 
dicted. It is frequently criminal for many to combine to 
effect even a lawful end. It is doing a lawful thing by 
unlawful means. But that offence is to the public. A 
private person cannot complain of the conspiracy as such ; 
but only when it operates to his injury, that is to say, when 
as to him the object of the conspiracy is unlawful. There 
must, in the terms used in the Superior Court, be “a frau- 
dulent combination.” Here, none such could exist ; be- 
cause the purpose alleged and complained of, by the plain- 
tiff, was only to make him pay the debt, instead of his 
principal, and that was not an unlawful, but a lawful 
intent or act, and therefore not a fraudulent one. 

Per Curiam. Judgment reversed. 
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MARY RICHARDS Administratrix, &c. v. GUILFORD D. SIMMS. 


Where nothing is said or done inconsistent with that inference, if two persons 
put their names on paper for the accommodation of a third, they are co- 
securities, and are liable without respect to the apparent legal liabilities 
arising from’ the order of their names. Hence, where A. procured the 
endorsement of B. and afterwards of C., upon a note which he intended to 
get discounted at bank, i was held, that B. and C. were to be taken as 


co-sureties, although by agreement between A. and B., B. was to have 
part of the proceeds of the note discounted, for which he was to give A. his 
own separate bond, and that agreement was not made known to C. at the 
time of his endorsement. 

The case of Daniel v. M'Roe, 2 Hawiks, 590, discussed, and followed. 


Tus was an action of Assumpsrr, tried at Franklin, on 
the last Circuit, before his honour Judge Donneun, in 
which the plaintiff declared against the defendant for con- 
tribution, as the co-security with her intestate, for one 
Thomas Yarbrough. On the trial it appeared, that \a 
1826, Yarbrough was indebted to the State Bank, in the 
sum of four hundred and eighty dollars, one Kearney and 
Davis being his sureties, and that Major Richards, the 
intestate of the plaintiff, was also indebted to the Bank in 
the sum of one hundred dollars secured by Yarbrough. 
It was agreed by Yarbrough and Richards, (as the bank 
would not renew notes for less than one hundred dollars) 
to put in a note for a sum sufficient to cover both debts, 
that so much of the proceeds as should be necessary, should 
be applied to the discharge of Richards’s debt, and the 
balance to the renewal of Yarbrough’s note ; that Rich- 
ards should, upon future renewals, pay his proportional 
share of the payments req ‘by the bank, and should 
give Yarbrough his own r the amount of his debt, 
discharged by the proceeds of the new note.” .A note. was 
accordingly prepared for five hundred and eighty dollars, 
and endorsed by Richards, and the defendant at Yar- 
brough’s request also endorsed it, no communication being 
made to him, of the agreement: between Richards and 
Yarbrough, or of the application of the proceeds. The 
note was discounted and the proceeds applied as agreed. 
Richards gave Yarbrough his bond for the one hundred 
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dollars applied to his benefit, and from time to time made Dro. 1834. 
payments towards the renewals, which were endorsed as Thomanne 


credits on his bond. Yarbrough, eer waree: becoming 


insolvent, Richards was sued, and the wh Lyne the Simms. 


note collected out, of him. In thie plaintiff 
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aoe Wein ie the case of Daniel v. M4 MRae, 2 
sfawks, 590, it was decided; that endorsers on — 
tioh paper for the benefit of a third person, where there 
is no special agreement between such endorsers, and where 
neither. i is benefitted, are to be considered as co-securities, 
That was a case in equity, but if they be co-securities, the 
Courts of law. also can give redress. That case has been 
thought by some of the profession, to have been shaken by 
the decisions in the subsequent cases of Smith v. Smith, 
I Dev. Eq. Cases, 173, ‘and Gomez v. Lazarus, ibid. 205. 
We do not, however ‘Seopa principle established in 
Daniel v. M Rae, @ all img gaed by the decisions in those 
cases. Tn some 4, ‘Helme and E. Smith executed 
ot hi, and On the note being’ 
adorsed it. The 2 
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had | no knowledge, that E. Smith was a surety, but that 
he then believed. that E. Smith, had a joint interest with 
Helme, in having the note discounted. Helme, at the time 
of the endorsement, told the endorser, that E. Smith, was 
bound to indemnify him, if he, Helme, failed. This case 
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Dre. 1894. is, therefore, plainly distinguishable from that of Daniel 
Rionance v. M'Rae. In Gomez v. Lazarus, the inference of a co- 
a" suretyship between Gomez and Clarke, from the circum- 
Snes. stance that they respectively. accepted and endorsed for th® 


accommodation of Levy, was considered by the Court a8 
repelled by thie special terms of the bond and first mortgage 
to Clarke. They were for his separate and particular 


indemnity, and not for the security of the debts generally. 


This was thought to establish an understanding, that 
Clarke and Gomez were to be ‘responsible, according to 
their legal liabilities from the order in which their names 
appeared ; since Clarke’s taking @'security against loss. to 
himself alone as endorser; indicated that he could not be 
subjected to loss in any other character. The inquiry 
is not now whethet that construction was the proper one ; 
but whether that decision, assuming it to be on the ground 
mentioned, is at points with the previous case of Daniel 
v. M Rae. That such was the construction, is quite plain 
from the reasoning of Judge Henpzrson, and especially 
from that part of it, which limits the operation of the 
general words in the second deed to Lazarus and M'Rae, 
by the reference to the former mortgage toClarke.. The - 
liability of Clarke as endorser, Sain a 5 





~ ‘Accommodation’ paper, rbectaleagit unknown in this 
staté, previous tothe establishment of our banks. Since 
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that period, most of the® ibmsindilii¢dons inthe banks, bias Dro. 1834. 
been transacted upon paperiof that description. And the “Riossavs 
principle laid down in the case of Daniel: 












Fentum v. Pocock, 5. Toles: 192. Murry s 
Cowen, 484.3 Kent’s Com. 86. ‘The counsel for ‘the 
defendant contends, that if Daniel v. M‘Rae be-law, this 
case is not within its principle; that Richards: must be 
considered a principal, and not asurety. We do not think 
so. The money which Richards received, must be taken 
as.aloan from Yarbrough, for which Richards gave his 
separate note to secure the repayment. The note for five 
hundred and eighty dollars, which Yarbrough,drew, and 
spots easedernd bt by Riches and tps non by. 
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AARON CAMP ». FRANCIS S. COXE. 


A sale of the equity of redemption under an execution at law, at the instance 
of the mortgagee, for bis debt, is not sanctioned by the act of 
1812 (ch: 830). The t actiare general, but this exception 
arises necessarily out of the subject, and the spirit of the act. 

Whether the act would justify a sale by the mortgagee for any hae ov 
quere? 

; 

Tus was a Scire Factas to revive a judgment, and the 
question arose on the pleas of payment and satisfaction. 

On the trial at Rutherford, on the last Spring Circuit, 
before his honour Judge Seaweu., the evidence offered 
by the defendant was, that he had purchased of the plain- 
tiff a tract of land, for eight hundred dollars, and paid 
him one half of the purchase money, and to secure the 
balance, had executed a bond and mortgage of the land 
purchased ; that a suit had been instituted by the plain- 
tiff upon the bond, judgment obtained, and execution 
issued and levied upon the defendant’s equity of redemp- 
tion in the land; that at a sale under this execution, 
the sheriff gave notice, that he offered the land for sale 


subject to the plaintiff’s mortgage, and that the plaintiff gt 


became the purchaser, for the sum of three hundred and 


* four dollars. Upon these facts, his s Ieppour. was, ted, 


on behalf of the defefidant, to inst the j we , that the 
judgment was fully paid and sati 5 declined 
doing, but informed them, that fact Bape! amounted 










amount of the plaintiff’s bids They rendered a verdict 
for the plaintiff, for the. 


and the defendant ee a ae . 
' Devereux, for the defe hes oa 
Badger, contra, eee oes 


Rorrm, Chief J cated "The defendant raises in this 
case the same hocsioe which he ‘didf&s plaintiff, in the 
suit which was forme re. Coxe v. Camp, 2 Dev. Rep. 
502. As that case is thus brought to my. notice,.I avail 
myself of the occasion to correct" an inaccuracy in the 
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printed report, which gives to what I said quite a different Dec. 1834. 


meaning from that really expressed. I am made to“ regret” 
that there was no contraet bet weer ibs pprtion and that, 
for that reason, the actic r could: not | ‘ d ¢ where- 
as, my words. were, “ I ignee” that 
speaking in reference tO the previgu; opin of the Obie 
Justice on that” point, and’ intending to concur init. I 
ce did not mean to intimate, that the plaintiff had 
the legal right of the, case, “he could get at it; for my 
opinion has always i ‘against the constr tion of the 
statute, on which tion was founded. “* 

Since that case, oT need Tong before, various ques- 
tions that may arise on the act of 1812, (Rev. ch. 830), 
* and among them this which has arisen,’ presented them- 
selves to the minds of most professional men. The mem- 
bers of the Court are no strangers to them; and after 
much consideration, concur unanimously in the opinion, 
that’ the facts stated in the record do not constitute a 
a defence at law, and, indeed, that the act of 1812, does 
not authorise such a sale of an equity of redemption, upon 
' _ @ny construction that can be put upon it by.a Court of 
* law, or be admitted to be just by a Court of Equity. 

_ According to the words of the statute, the lands mort- 
gaged are not to be sold, but the equity of redemption in. 

‘gument™is, that when’the mortgagee sells 
iby the mortgage, that debt is 
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Dec. 1834. and there is a yet greater reluctance felt by all Judges, 
Came . to admit restrictions upon such general terms, if no restric- 
Ce tion be found in the statute itself. From this. cause has 

arisen our whole difficulty. Upon full consideration, how- 
ever, it seems to us, that a limitation azises out of the act 
itself, and from the nature of the’subject, as plainly as if it 
were expressed in so many words, excluding a sale by the 
mortgagee for the debt secured by the mortgage. 

The statute does not, in the second and third sections, 
operate, as in the first, to disturb the legal estate. In the 
case of a trust, the sale is-of the land itself, as if the seisin 
was in the cestui que trust; and the seisin of the trustee is 
divested, and transferred to the purchaser. In the case of 
a mortgage, the land is not sold, but only the equity, a8 an 
equity. Afier the sale, the legal title is supposed to re- 
main'as it was before, and the equity to subsist indepen- 
dently, as distinct from the freehold. The nature of the 
interest sold, is not changed by the sale, speaking of it-es 
a legal or equitable interest, as contradistinguished from 
each other. The only change in that respect, is simply 
to make an equity, as such, subject to legal ogi the 
benefit of the owner’s creditors. But the rights of the | ~ 

— mortgagor, mortgagee and purchaser, as against 

estsold is other, in respect of the former or preset) ownership 

aps equity of redemption, are purely equitable, : id consec 

ond or third ]y their relief must be equi 
section of 

the actof Statute is most properly to receien & 


nd rh the Court of Equity ; which, upon ison own mn priate, must 


the parties determine in what cases there is an‘equitable interest sus- 


remain. 88 ceptible of sale, and what efféet will be allowed there to 8 


equitable; sale by execution between parties standing in the relation 










trefore . these do. Upon the and clearest principles of 
is to recieve equity, such a sale is n; and the question is, whe- 


contre, ther that Court must understand the legislature as abrogat- 


te rom ing those principles by using general terms, when a 
equity. particular purpose, comparatively consistent with those 
principles, was, obviously and alone, to be effected. 

Before proceeding-to take that view of the subject, it 
may be proper to take the narrower one, to which a Court 


of law is competent. From the: nature of an equity of re- 
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demption, although nothing at all in the eye of the common Dre. 1834. 
law, it is in equity the estate,.and the’value of it is mea- ~ Gaur 
sured by the value of both the legal and equitable rights, ous 
deducting the debt secured by the mortgage. It is said, 

a Court of law must take notice of jit, not only as a thing: 











saleable, but also its ‘nature, ‘and measure its 
value; and, cons “that the. whole price obtained 
for it, by a sale under | on: for. the mortgage debt, 
belongs to the je premises be correct, the 


whole proposition must the concl seems 
rationally to follow. re hiecessity for sik en infer- 
ence, and its absurdity when drawn, prove that there must 
be a fallacy.in the premises. The proposition supposes 
the law to authorise, in this case, a sale under a fiert facias, 
without satisfying, and without the possibility of satisfying, 
any part of the debt in execution, for the thing is ‘sold, sub- 
ject still to the payment of the whole of that debt. The 
sum levied, is thus to be returned immediately to the per- 
son from whom it was levied ; or, if necessarily applied to 
the execution, that person is to have an immediate legal 
right to demand the same sum from the plaintiff or the pur- 
chaser. ‘This is a reductio ad absurdum, which refutes the 
rgument... Suc an idle and ridiculous futility would be 
altogether. @nworth; of the legislature. The nature of the 
it Of Seat NMdimell understood by the assembly. 
Iaith ibute of it, that the money raised on 
Y io of the-debt, and is either to be paid.to- 

ught int as his money. Uriless - Whenever 

‘the debt, the writ gives no ae 

iti to satisfy the plaintiff; not ‘have 
ioe no further sale can be octet t 


ea If therefore; from the begin tno 
intit payne are noe of he mney aig no power to 
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Dec. 1834. writ, and abrogates its ordinary uses, but, rather, that 
Came sucha case is wholly.out of the act’; not that the money 
Coxe. raised, sif properly raised, shall not go to the plaintiff, or 





that he, by the act of receiving it, becomes reciprocally 
indebted to his debtor in an equal sum; but that the inter- 
est-sold, is not legally. the subject of sale. 

If it were, a Court of law could not adjust the claims of 
the parties. This case states, indeed, that the judgment 
was for the mortgage debt. , But» how can that be ascer- 
tained at law? It is not statedas a fact agreed ; though 
if it were agreed, it could not alter.the jurisdiction. It is 
stated as a fact proved. Now, ‘it is incapable of proof. 
In this particular instance, the mortgagor may know, that 
he is not entitled to any equitable deductions, and that the 
judgment debt is the real debt. But if the mortgagee had 
taken possession, and received the profits, no credit could 
be given for them; because in a Court of law, the land 


_ “belongs to the mortgagee; and the judgment would. be 
*“aecording to the bond. If, on the trial, the Court was 


incompetent to take those accounts ;_ the sale under execu- 
tion does not render it less so. At law, no deductions can 
now be made, except for the money produced. by the sale, 
without contradicting the record, and making it incongru- 
ous on its face. Besides, the mortgagee may have been at 
expense in getting into possession ; or paid taxes ; or made 
other advances upon an agreement to tack; or have other 


judgments which can be tacked: without agreement ; of 


none of which can notice be taken at law. 

If, indeed, the effect of the'statute were to deprive the 
defendant of relief in equity, those inquiries would neces- 
sarily be gone into at law; for there must be a remedy for 
every wrong. But a Court of Equity is the proper tribu- 
nal to determine, what effect a sale like this is to have, as 
well since the statute as before. In that Court, we think 
it clear, it must be held to have no effect, upon any con- 


struction which can be there put.on the statute. we 


The absurd anomaly, arising out of such a sale, from the 
necessity at law of applying the money to the execution 
for the mortgage debt, goes far to'show that the legislature 
did not observe that the case came within their words. 
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That the sale should cause an immediate necessity for the 
parties to resort to a Court of Equity to correct an injus- 
tice by that very act of sale, and yet that such a sale 
should be intended, is not credible. 

But it is very clear to the Court that the situation of a 
mortgagee is not within the mischief intended to be reme- 
died. The object of the act is not to foreclose mortgages, 
and make them more effectual as securities to the mortga- 
gee, but to subject the equitable interest of the mortgagor 
to the satisfaction of those of his creditors who could not 
before get a security on the premises. Authorizing a sale 
of an equity of redemption, implies that the thing pledged 
is worth more than the debt; and the act of making such 
a pledge, and thereby withdrawing the thing from execu- 
tion, is regarded, in a degree, as a species of fraud on the 
general creditors, whose executions are thereby hindered. 
For such creditors the provision must, at least in the main, 
have been meant. Unless for cases of that sort, can it be 
supposed the act would have been passed at all? The 
mortgagee is not an object of that policy. He has, of his 
own provision, a distinct, specific, and adequate security. 
It is to be remembered, that he does not sell the land, but 
the right in equity toredeem. Why should he be allowed 
to extinguish that right, instead of proceeding on his secu- 
rity? How ‘can he sell ‘it, if less than the debt be bid? 
For in that case, if the money is to be applied to the exe- 
cution, the mortgagor gets nothing for the equity; and 
there can be no sale without a price. But if more is given 
it is still the price of the equity, and the mortgagor may 
look either to the creditor or the land to reimburse to him 
the whole of it; and necessarily that demand, and an 
account of the mortgage debt, is to form the subject of liti- 
gation in a Court of Chancery. Upon the idea that the 
sale is valid, the only relief to the mortgagor would be a 
decree for the money, the mortgage being foreclosed. But 
as.has been already said, the statute looks to a different 
state of things. It supposes the equity of redemption to 
be assigned by the sale, and not extinguished. We do not 
say, that a mortgagee may not buy at a sale by another 
creditor. Indeed we take it for granted that he may; 

Vo. 1. 8 
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Dre. 1834. although the effect is to unite the legal and equitable 
Came estates, and thereby merge the latter. That is a conse- 
Case. quence of dealings within both the words and spirit of the 

statute, and whatever hardships may grow out of them, they 
must be borne, if there be no fraud or actual oppression. 
It may be also that the mortgagee may sell for any other 
debt except that secured by the mortgage; but that is 
not entirely clear. His knowledge of the encumbrance, 
and the ignorance of others, would afford a strong tempta- 
tion to sell oppressively, that he might buy the estate at a 
sacrifice; and the relation of the parties forbids the making 
an advantage, for the very reason, that it affords the oppor- 
tunity for making it. It is true the act extends to such a 
case; but it is a principle of equity to restrain or relieve 
the iniquitous use of the most undoubted legal right; and 
it is one of its first principles, in all cases of sales, to ascer- 
tain previously what is the actual interest to be sold, that 
the competition may be fair, and an adequate price had. 
/ = pon that ground, a sale under, executiOn against one 
partner is enjoined, until an account be taken, and his sepa- 
rate interest shown. Perhaps for this reason, the secopd 
section of the statute will be found to be practically impo- 
litic throughout, and that it would be better to apply in the 
first instance to a Court of Equity to redeem, or to sell the 
estate; and that, at any rate, it will be the duty of the 
Court to treat a purchase by the mortgagee at an under 
value as a further advance of money on the security of the 
estate. But upon those points, the present question does 
not call for an opinion; and it isnot intended to express 
any. They are alluded to, only for the purpose of show- 
ing that, if two opinions can be entertained upon them, a 
most cogent argument arises against a construction, that a 
sale may be made at law for the mortgage debt. It would 
not only open the door for oppression, and invite to it, 
but such a sale is in every case against the contract of the 

As Courts parties, as understood in a Court of Equity. That Court 

of Equity relieves even against agreements, between persons in a 

against _— fiduciary relation, upon a principle of policy, to prevent 

agreements frauds, much more ought it to protect one person, in the 


between : 
persons in power of another, from loss by the use of a legal advan- 
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tage, contrary to the agreement. The contract here was, 
that the mortgagee might redeem. Will the Court allow 
the mortgage-to Cut him off from that equity at short hand? 
Such a position cannot be tolerated, nor could the legisla- 
ture have intended it. The act did not mean to interfere 
with the stipulations of the parties, as they might affect 
them, either at law or in equity. It designed to prevent 


a mischief to other persons, who were strangers to those p 


stipulations. A sale for a debt uncertain in its amount, 
and upon which a clear legal title is not passed to any bid- 
der, but the mortgagee himself, must be in every case a dis- 
advantageous sale ; such an one as a mortgagee ought not 
to make. If he is not satisfied with his security, the mort- 
gagor’s person and other property are open to him. Let 
him resort to them; but against the estate on which he 
has taken a security, he ought not to act, but upon the 
footing of that security, and according to its terms in their 
established sense. 

Many cases might be stated as strong instances of the 
bad faith of such a course. © There is an act passed in 1822, 


{Taylor’s Rev. ch. 1172,) which is a part of this system, 


and to be considered in connexion with the act of 1812. 
By it the legal right of redemption may be sold; that is to 
say, the right of paying the debt before a forfeiture. Sup- 
pose a debt due upon several bonds payable on different 
days, and the whole secured by a mortgage, in which the 
day of payment is that on which the last bond falls due. 
Is it possible that the creditor can foreclose by execution 
for the debt in the first ‘bond, before the others become 
payable ? It cannot be supposed, the debtor would have 
given a mortgage with a shorter day of payment; and yet 
the creditor would: defeat him in the very point which 
formed the inducement to the deed. 

The confusion too, in which the Court would be involv- 
ed, would be inextricable. In the case just stated, suppose 
upon the judgment for a part of the mortgage debt, a sale 
ofa part of the mortgaged property. By what rule is the 
burden on the respective parts to be adjusted ? Upon what 
principle is the redemption of the one part to be refused, 
and the other decreed’ Or, however large the property, 
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Dec. 1834. must the whole equity of redemption, as an entire thing, 


Camprp 
v. 


Coxe. 


be sold for a trifling debt, and thus aggravate the hard- 
ships to the utmost extent ? 

But it may be said, third persons may purchase, and be 
deceived. Such a purchase, at a sale purporting to be of 
the land, and without notice of the mortgage, stands on its 
own distinct equity. At a sale, under the statute, that is; 
of the equity of redemption, there can be no want of 
notice; and the purchaser must take care to inquire for 
the evidences of the debt. At all events, the injury could 
not be great ; for the land would at least be a security for 
his purchase money. 

These reasons force the conviction on our minds, that a 
sale by the mortgagee, for the debt secured by mortgage, 
can derive no sanction from the statutes. The cases 
within its purview are those, in which the application of 
the money raised upon the execution, to that debt, (as is 
necessarily the case at law) does not of itself alter the en- 
cumbrance, and thereby render the equity of redemption 
more valuable than it was, the instant before, at the sale. 
This cannot be avoided, unless by treating such a sale as 
substantially one of the land itself, which none can pretend 
the statute allows. We think, in fine, that the act is to 
be read, as if such sgles by the mortgagee were expressly 
excepted. 

Consequently the defendant has paid nothing, much less 
the whole debt. The payment, which, at law, has been 
apparently made, will be treated properly, when he shall 
apply for redemption to that tribunal, which can strip the 
case of its formal legal vestments, and administer exact 
justice according to real rights, which can there be seen. 

It is gratifying to be confirmed in the conclusion arrived 
at upon general principles applied to the provisions of the 
statute, by an adjudged case in point, which has been 
since found. In Atkins v. Sawyer, | Pick. Rep. 351, the 
Supreme Court of Massachusetts held, upon a similar 
statute, that for the debt secured by mortgage, the mort- 
gagee could not sell the equity of redemption, although 
another creditor might, and also the mortgagee for another 
debt. To a bill for redemption, the sale and statute were 
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pleaded, but the plea was overruled, and the mortgagor Drc. 1834. 


let in to redeem. 
Per Curiam. Judgment affirmed. 


=a 
JOSEPH WILLIAMS »v. WINSTON SOMERS. 


Where a person had been elected clerk of the Superior Court, under the act 
of 1832, c. 2, and at the proper time, had tendered his bonds which had 
been accepted by the Court, and he inducted into office, while the former 
clerk was present in Court, cognizant of what was going on, and did not 
object thereto, but actually surrendered up the office and records to the new 
clerk in term time, and retired from the performance of the duties of the 
office for twelve months thereafter ; Jt was held, that such conduct in the 
old clerk, amounted to a surrender of his office to the Court, and justified 
the reception and induction into office of the newly elected clerk. 


Ar Surry, on the last Circuit, before his honour Judge 
Martrn, the plaintiff filed an information, in the name of 
the Attorney General, in the nature of a quo warranto, 
founded upon the following affidavit : 


« State of North Carolina, sy uh rset Law. 
ptember Term, 
| Surry county. ae 


“ The affidavit of Joseph Williams, who states that he 
was duly appdinted.clerk of the Superior Court of law for 
the county of Surry aforesaid, at the March Term of the 
said Court in the year 1807; that he properly qualified 
and gave bond and security for the discharge of his official 
duties as required by law, and that he has regularly given 
bond and security agreeably to the provisions of the vari- 
ous acts of assembly, from that time up to March Term, 
1834; that in 1832 the legislature of North Carolina 
passed a law changing the mode of electing the clerks of 
the several Superior and County Courts within this state, 
and vesting the same in the free white men entitled to vote 
for members of the House of Commons of the General 
Assembly ; that under that law an election was held in the 
county of Surry,on the second Thursday in August 1833, 
and he supposes the sheriff returned that one Winston 
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IN THE SUPREME COURT 


Deo. 1834. Somers was duly elected; that at the September term of 
Wuutams the said Superior thereafter, while the official bonds of this 


v. 


Somers. 


affiant were in full force and effect, the said Winston 
Somers appeared in Court, and usurped and took upon 
himself the discharge of the duties of the clerk of the 
Superior Court aforesaid, thereby ejecting this affiant from 
the said office, to his great oppression and damage, and in 
utter disregard of the established laws of the land. This 
affiant further states, that at the time the said Somers took 
possession of the books papers and records of the said office 
he (this affiant) stated to him (the said Somers) that he did 
not resign his office as clerk of the said Superior Court, 
and that if the act of 1832, chap. 2, was decided to be 
unconstitutional, he should contend for his office together 
with all the fees that had accrued in the mean time. 
Jo. Williams.” 


Sworn to before the Hon’ble 
James Martin, J udge. 


To this information Winston Somers filed the following 
pleas : “ Defendant by way of ‘plea to the application of 
Joseph Williams to be reinstated in the office of clerk of 
the Superior Court of said county saith, that he did not 
usurp and take upon himself the discharge of the duties of 
said office contrary to law, nor in any wise eject the said 
Joseph from the same; that under the act of 1832, pre- 
scribing the method of electing the clerks of the Superior 
and County Courts in this state, the said Joseph Williams 
and defendant, became candidates for the office aforesaid, 
and so continued up to the election in August, 1833, when 
defendant obtained a majority of the votes duly given at 
the said election, and was declared elected by the proper 
authority ; and during the canvass the said Joseph declar- 
ed, he would abide and be content with the decision of the 
people, and so expressed himself after the contest. That 
at September term of this Court next after the election 
aforesaid, defendant appeared in Court, tendered the 
bonds required by law to the presiding Judge, by whom 
they were accepted, and before whom they were proved, 
whereupon he took the necessary oaths of office, all which 
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will appear by reference to the records of said Court, and Dec. 1834, 
to all which proceeding the said Joseph made noopposition Wiusams 
though then present in Court; and further, that on Mon- .% 


day of September term aforesaid, after defendant had 
tendered his bonds, the said Joseph called on defendant, 
took him into the clerk’s office in the Court-house, 
surrendered to him the books and papers appertaining to 
said office, and took ureceipt from defendant for the same, 
in the following words and figures: ‘Surry County, Sep- 
tember the 2nd, 1833, 1 Winston Somers have received 
all the papers that are in the Superior Court office at this 
time from Joseph Williams late clerk—W. Somers,’ the 
body of which receipt is in the proper hand-writing of 
the said Joseph; that defendant hath continued without 
molestation to hold said office, and with fidelity discharged 
_ the duties of the same from the time aforesaid up to this 

time; that he hath paid fees to the said Joseph, and the 
said Joseph hath recognised defendant as clerk of said 
Court, by signing a recei him in that character, and 
therefore, defendant pleads that the said Joseph hath sur- 
rendered, resigned and vacated said office, and he prays, 
&c. For further plea defendant states, that the clerks 
of the several Courts in this state, are bound annually to 
execute and tender the several bonds by law required to 
the presiding Judge, and that the said Joseph hath not 
complied with the law in such case provided, whereby and 
by virtue of an act in such cases made, he hath forfeited 
said office, and defendant prays, &c.” 

To this ‘plea, the plaintiff demurred, which his honour 
pro forma, sustained, overruled the plea and adjudged that 
the defendant be removed from office and the plaintiff be 
reinstated, whereupon the defendant appealed. 

Devereux, for the defendant. 


Badger, contra. 


Rurri, Chief Justice.—The attention of the Court was 
not called by the counsel to the form in which. this pro- 
ceeding is brought forward; and thence it is supposed, 
that the object of the parties is to obtain a decision upon 
the merits of the controversy. The Court will therefore 
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Dec. 1834. proceed to consider the merits: premising only, that it 
Wiu.iasms must not be inferred therefrom, that the particular remedy 





.. 
Somers. 


adopted in this case, is either approved or disapproved 
here. 

By the general demurrer, the matters of fact set forth in 
the plea, are admitted to be true. In the opinion of the 
Court, those facts do amount fully to a vacating of the 
office. of. clerk by Mr. Williams. Reliance is not:much 
placed on the transactions between that gentleman and 
Mr. Somers in private; for the old clerk could not by his 
own act merely, confer a right on another, to an office con- 
cerning the administration of the law. But as the office 
is of that character, and as the discharge of the duties by 
the officer himself, or through a deputy in term time, was 
indispensable to the despatch of business, the withdrawal 
of Mr. Williams from the discharge of those duties, and the 
withholding from the knowledge of the Court all claim to 
the office itself, fully warranted the Court to admit another 
person. The mere absence from Court at a particular 
time would not authorise a judginent of amotion ; nor could 
another person be appointed and inducted fully. into office, 
upon the score of his predecessor’s misdemeanor in office 
without such a judgment. But as this gentleman was 
personally present, and cognizant of what was going on, 
and that a new clerk was about being admitted, and his 
admission stated of record as an induction generally into 
the office, his silence is a tacit approbation of the act of the 
Court; and if that act be otherwise unwarranted, it is 
confirmed and rendered valid as against him, by and upon 
his own consent. The abandonment of the office is, at all 
events, conclusively to be inferred from those facts, in con- 
nexion with the subsequent failure to give or tender official 
bonds. . That failure might not prejudice a person removed 
by a decision of the Court against his will, and upon 
objection made; although by statute, the failure to renew 
his bonds is a forfeiture of office. That must mean a per- 
son.who is de facto clerk; because from such only is a 
security useful, and one cannot be required to tender bonds 
as clerk to a Court, which denies that he is clerk, and 
therefore would not, and could not take his bond. But 
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that circumstance is of force here, as it gives a character Drc. 1834. 
to the conduct of the party himself, in the first instance. Wruams 


If he had urged to the Court his right, as he says he re- 
served it in the surrender to the defendant, his situation 
would be entirely different; no matter what disposition 
the Court had made to his objection. A removal of him 
either by an express order, or by implication from the 
admission of another, would have been unlawful “and 
wrongful ; and he would be entitled to restoration, ‘ But 
after declining in open Court, and not at the instance of 
the Court, to act in the office; after seeing without objec- 
tion the Court confer on another the same office, which the 
interests of the public essentially required to be filled by 
some person; after delivering up the office and records in 
term time to the person thus appointed ; and after a non- 
user of the office for twelve months next succeeding ; it is 
too late now to say, that he did not yield it up to the pub- 
lic, there represented by the Court. The judgment of 
the Superior Court is therefore reversed, and judgment for 
the defendant on the plea and demurrer. 
Par Curt. 4 Judgment reversed. 


ee ee 
DEN ex dem. DARLING BELK et al. v. JOHN B. LOVE. 


Where the subject-matter ofa conveyance is completely identified by its name, 
by its localities, and by certain other marks of description, the addition of 
another particular which does not apply to it, nor to any thing else, will not 
avoid the conveyance, but will be rejected as having been inserted through 
misapprehension or inadvertence. 

Under thé third article of the treaty of 1819, between the United States and 
the Cherokee Indians, the particular Indians, residing within the limits of 
North Carolina, to whom reservations in fee simple were made, had a right 
to alienate the tracts reserved as they thought proper, prior to, and independ- 
ent of, any act of the state legislature. 

The condition annexed to the reservations under this article does not require 
a perpetual residence on the tracts reserved, but only a notification of an 
intent to reside, which is a condition precedent, and when complied with, the 
‘estate becomes absolute. 

But if this were otherwise, an individual could not treat the estate as at an 
end, before the state shall enforce a forfeiture for the breach of the condition. 


Esecrment for a tract of land in Haywood county, tried 
Vou. 1. 9 


v. 


Somers. 
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Dre. 1834. before his honour Judge Marri, at Burke, on the last 


Bex 
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Love. 


Circuit. The plaintiff produced in evidence a deed from 
Yonah alias Big Bear to the ancestor of the lessors, dated 
Ist November, 1819, which was in fact, according to the 
testimony of the subscribing witness, executed and deliver- 
ed on the Ist day of November, 1820. They also proved 
that Yonah was a Cherokee Indian, mentioned in the 
treaty of the 27th of February, 1819, as entitled to a reser- 
vations and produced a survey, plat and certificate of the 
land mentioned in the declaration, made in pursuance of 
the treaty in May, 1820. They also produced a deed from 
Yonah to the defendant, dated 8th of September, 1824, 
covering the same lands, and proved the defendant to be in 
possession thereof, and that in 1825-6, Yonah died without 
heirs. The deed under which the plaintiffs claimed, 
after reciting, “that a reservation in fee simple of six 
hundred and forty acres of land, was allotted and reserved 
to the said Yonah alias Big Bear, as a perpetual inheri- 
tance, including his improvements whereon he now lives 
and has resided for some time-past; situate, lying and 
being on both sides of Tuckaseejah river, and including 
an old town called Tuckaleechy,” conveys “the aforesaid 
reservation of six hundred and forty acres of land, situate 
as aforesaid, hereafter to be laid off, and ran and marked 
according to the provisions and stipulations of said treaty, 
with the appurtenances and hereditaments thereunto be- 
longing and appertaining, with all and singular the right, 
title, interest, property, claim and demand whatsoever of 
him, the said Yonah alias Big Bear, as well from his ori- 
ginal right of inheritance of perpetual occupancy, as one 
of the chiefs of his nation, as his right acquired from the 


_ United States by the reservation aforesaid.” The defend- 


ant objected that the description in the deed to the ances- 
tor of the plaintiff’s lessors was vague, uncertain and 
insufficient to pass the title of the land set forth in the 
declaration, and that this defect could not be supplied or 
explained, but his honour overruled the objection. He 
then objected that before the act of 1820,(Rev. ch. 1062) 
Yonah had no right to sell his reservation in fee simple, 
and that no title passed by the deed to the ancestor of the 
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plaintiff’s lessors. This objection was also overruled, and Dec. 1834. 


a verdict being found for the plaintiff the b aemndant ap- 
pealed. 
Pearson, for the defendant. 


Badger, contra. 


Gasron, Judge.—The appellant in this case contends 
that the judgment below should be reversed, anda venire 
de novo awarded because of error, in the Judge, in’ over- 
ruling certain legal objections taken on the trial to the title 
of the lessors of the plaintiff. These objections are, first, 
that the description in the deed of Yonah, or the Big Bear, 
to the ancestor of the lessors was vague, uncertain and 
insufficient to pass the land described in: the declaration, 
and that this defect could not be supplied nor explained : 
2ndly, that at the time of the delivery of the said deed, 
Yonah had no right to sell in fee simple, and that no title 

thereby. To enable us to form a correct judgment 

these alleged errors, it is necessary to examine the 

ipulations of the treaty*between the United States and 

e Cherokees affecting the land in question, the proceed- 

ings under that treaty on the part of Yonah and the officers 

of the United States, and the acts of our state en 
in relation to the subject-matter of the treaty. 

Previously to ‘the 27th of February, 1819, the tract of 
land, which i is ‘the subject of the present controversy, with 
a large territory ‘around it, was a part of the domain of 
North Carolina, subject however to the right cf the Che- 
rokee Nation to occupy and enjoy it. On that day articles 
of convention were agreed upon between the secretary at 
war, acting on the part of the President of the United 
States, and certain chiefs and headmen of the nation; 
which articles of convention were submitted to the Senate 
of the United States, as a treaty, and on the 10th of March, 
1819, were, with the advice and consent of the Senate, 
accepted, ratified and confirmed by the President.” By 
the first article of this treaty, the Cherokee Nation cedes 
to the United States all their lands, lying north and east 
of a certain line, which takes in this territory. By the 
second article, the United States agree to pay, according 
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Dec. 1834 to the stipulations of a former treaty of the 8th of July, 
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1817, for all improvements on the land lying within the 
ceded country, which add real value to the land; and do 
agree also to allow a reservation of six hundred and forty 
acres to each head of any Indian family, residing within 
the ceded territory, (those who enrolled themselves for 
removal to the Arkansas excepted) who chose to become 
citizens.of the United States in the manner stipulated in 
the tréaity of July, 1817. 

By the third article, it is declared as follows, “ It is also 
understood and agreed by the contracting parties, that a 
reservation in fee simple of 640 acres square (with the ex- 
ception of Major Walker’s, which is to be located as: 
hereinafter directed), to include their improvements, and 
which are to be as near the centre thereof as possible, 
shall be made to each of the persons whose names aré 
inscribed in the certified list annexed to this treaty, all of 
whom are believed to be persons of industry, and capable 
of managing their property with discretion, and have with 
few exceptions made considerable improvements on the 
tracts reserved. The reservations are made on the condi-~ 
tion that those for whom they are intended shall notify in 
writing to the agent for the Cherokee Nation, within six 
months after the ratification of this treaty, that it is their 
intention to reside permanently on the land reserved.” 

Among the persons whose names are inscribed on the 
list annexed to the treaty, are “ Yonah or Big Bear,” and 
“Richard Walker,” and these are the only ones residing 
within the limits of this state. On the 16th of May, 1820, 
the commissioner and surveyor made out and issued to 
Yonah a proper certificate of survey of his reservation of 
640 acres, corresponding with the definite metes and 
boundaries of the tract set forth in the declaration. By 
a deed of bargain and sale, bearing date the Ist of Novem- 
ber, 1819, but delivered the Ist November, 1820, Yonah 
conveyed, or pretended to convey in fee simple to the 
ancestor of the plaintiff’s lessors, “a reservation in fee 
simple of 640 acres of land, allotted and reserved to the 
said Yonah, by the treaty between the United States and 
the Cherokee Nation, as a perpetual inheritance, including 
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his improvements, whereon he now lives, and has resided Dre. 1834. 


for some time past, situate, lying and being on both sides 
of Tuckaseejah river, and including an ‘old town called 
Tuckaleechy ;—the aforesaid reservation of 640 acres of 
land situate as aforesaid, hereafter to be laid off, and run 
and marked according to the provisions and stipulations of 
said treaty, with the appurtenances and hereditaments 
thereunto belonging, and all and singular the right, title 
interest and property of him, the said Yonah, as well from 
his original right of inheritance of perpetual occupancy, 
as one of the chiefs of said nation, as his right acquired 
from the United States, by the reservation aforesaid.” On 
the 8th .of September, 1824, Yonah, by deed of bargain 
and sale conveyed or pretended to convey to the defen- 
dant the tract of land, according to the metes, marks and 
boundaries as set forth in the certificate of survey, and in 
1825 or 1826 he died and left no heirs. At the first ses- 
sion of the legislature of North Carolina, after the treaty, 
held in the winter of 1819, an act was passed, providing 
for the survey and sale of the lands recently acquired by 
treaty from the Cherokee Nation. In this act nothing is 
said with respect to the reservations. In the winter of 
1820, an act was passed authorising the sale of so much 
of the lands lately acquired by treaty from the Cherokee 
Indians as have been surveyed, and remain unsold; and 
at the same session another act, whereby it was declared, 
“that it shall not be lawful for any white man to buy, 
rent, lease or cultivate any of the lands reserved to the 
Cherokee Indians by the late treaties in 1817 and 1819, 
nor to act as agent, attorney, or trustee, in buying, rent- 
ing, leasing or cultivating such lands, and any persons 
violating the provisions of this act, shall forfeit $500, to be 
recovered in any Court having cognizance of the same, 
the one half to any person suing for the same, and the 
other half to the state; provided, nevertheless, that this 
act shall not extend, or be construed so as to prevent 
Richard Walker and the Big Bear from managing the 
lands allotted to them, as they think proper.” In 1821, 
the legislature passed an act, exempting from the restric- 
tions and penalties of the preceding act, persons who have 
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Dro. 1834. purchased from the state lands reserved for Cherokee 
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Indians, and who have bought out or may buy out the 
right of the Indians thereto; and also another act autho- 
rising further sales, and directing the commissioner for 
that purpose appointed, to ascertain and report to the 
treasurer the sections of land in dispute between Indians 
claiming under the treaties, and persons who have pur- 
chased from the state; ordering the treasurer thereupon 
to forbear from collecting the bonds of such purchasers, 
until the controversy shall be decided by the proper tri- 
bunal, and directing him further to refund the purchase 
money and interest to such persons as may be ejected by 
the Indians. In 1823, 24, 25, 26 and 27 acts were passed 
appointing commissioners to contract for the purchase by 
the state from the Indians of the tracts to which it may be 
believed they have a good title under the treaty, ratifying 
certain contracts of purchase made accordingly by the 
commissioners, giving relief to purchasers from the state 
when the tracts bought shall appear to have been materi- 
ally interfered with by Indian reservations, directing that 
no reservation secured by treaty to any Indian. shall be 
surveyed or sold, and appointing a new commissioner to 
inquire into the rights of certain tracts claimed by indivi- 
duals of the Cherokee Nation, under the provisions of the 
treaties of 1817 and 1819, and authorising the commis- 
sioners to contract for the purchase of such of those tracts 
as he believes the said Indians have a good title to, , 

In support of the first objection which was taken below 
to the plaintiff’s recovery, it has been argued here on the 
part of the appellant, that the deed from Yonah to Belk, 
cannot pass an estate in the Jand described in the survey 
and declaration in ejectment, in the first place, because it 
does net purport to convey that estate such as it was after 
it had become definite and complete by the survey, but 
only his right to a reservation of six hundred and forty 
acres under the treaty, before that right had become an 
estate in a particular and defined tract; and secondly, 
because the land described in that deed does not appear, 
and could not by the Court be declared to be, the same 
with that set forth in the survey and the declaration of 
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ejectment. The Court is of opinion that the first part of Dro. 1834. 


this objection cannot be sustained. 

It is admitted on all hands that a deed, if it operates at 
all, must operate upon the subject-matter of it, such as it 
is at the time of delivery. When this deed was delivered, 
Yonah, for the purposes of this argument, must be assumed 
to have been the owner in fee simple of the particular tract 
of 640 acres described in the survey. The title to this 
tract he derived primarily from the reservation or grant 
in his favour contained in the treaty of 1819, and com- 
pleted by the survey made in pursuance of the treaty. 
Before the survey he was proprietor of 640 acres to be 
laid off in a square form, so as to include his improve- 
ments in the centre. After the survey he was the pro- 
prietor of six hundred and forty acres actually laid off 
in a square, and marked and including his improvements 
in the centre. The general gift or reservation then became 
a particular gift or reservation. It was still the same 
reservation, but the same reservation more exactly defined. 
There existed no reservation nor right to reservation dis- 
‘tinct from the reservation thus reduced to certainty. This 
reservation, with all the right, interest and property of 
Yonah therein, which must mean all his right, interest 
and property at the execution of the deed, he bargained 
and sold by that deed. But it is urged, that in describing 
the reservation, the deed adds, “ the aforesaid reservation 
of 640 acres situate as aforesaid, is hereafter to be laid off, 
and run and marked according to the provisions of the 
treaty,” which additional description is utterly inapplica- 
ble to the tract actually laid off and run and marked 
according to the provisions of the treaty. And it is in- 
sisted, that although there may be no such reservation as 
that mentioned in the deed, and the consequence of the 
construction contended for is to deprive the deed 
of all operation, this consideration will not cause 
a thing to pass by the deed, which that deed did not pro- 
fess nor purport to pass. As this argument is the founda- 
tion also of the second branch of the objection, viz. that 
the land declared to be conveyed by the deed is not the 
same which is described in the survey and declaration, it 


Bre._x 
vw. 


Love. 
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Dro. 1834. may be at once considered in its application to both parts 


Brix 
». 
Love. 


of the objection. In answer to it the plaintiff ’s counsel has 
submitted whether the deed may not be viewed in its 
description of the thing conveyed as referring to its cha- 
racter and condition at the time of the actual date of the 
instrument, although it operates to pass it, such as it is, 
at the execution of the instrument. As the whole purpose 
of describing the subject-matter of a conveyance is to 
designate and make it known, we have no doubt but that 
it may be identified by its past character or condition. 
But we do not discover any reference in the description 
contained in this deed to the character of its subject-mat- 
ter at any antecedent day. The grantor speaks in the 
descriptive as well as in the bargaining part of the con- 
veyance, in;words of the present time. He sells what he 
has, in that which he describes as it is. Another answer, 
however, has been given, which we deem entirely satisfac- 
tory. The subject-matter of the bargain is so completely 
identified by its name, by its localities, and by certain 
other marks of description, that the addition of another 
particular which does not apply to it nor to any thing 
else, creates no confusion, and must be rejected as having 
been inserted through misapprehension or inadvertence. 
Veritas nominis tollit errorem demonstrationis. 'Thesubject- 
matter of the grant is Yonah’s reservation in fee simple of 
six hundred and forty acres of land allotted and reserved 
under the treaty of 1819, including his improvements, 
whereon he now lives, and has resided for some timé past, 
situate on both sides of Tuckaseejah river, and including 
an old town called Tuckaleechy. The document is exhi- 
bited of Yonah’s title. It is for six hundred and forty 
acres of land allotted under that treaty; it includes the 
improvements whereon he had lived before the date of the 
deed, and whereon he then lives. It is on both sides of 
Tuckaseejah river, and includes the old town called Tuck- 
aleechy. One of two conclusions is inevitable. Either 
the land described in this official document of title is the 
same with that bargained and sold in the deed, although 
the deed through mistake, and in a particular by no means 
essential to the designation of the thing granted, states it, 
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not as runoff and marked, but.as thereafter to be run Dro. 1834 
off and marked, or that the deed itself, notwithstand- Bax 


_ing all-its solemnities, passes nothing,jand was intended 
by the parties to pass nothing. We believe that the law 
does not hesitate in its choice between these alternatives, 
that it will reject the mistaken words of addition contrary 
to the real fact, and that the same rule of construction 
must obtain here as was sanctioned by the Court in Red- 
dick v. Leggett, 3 Murph. 543, and Proctor v. Pool, 4 
Dev. Rep. 370. * | 
In the discussion of the second objection made to the 
plaintiff’s recovery, many questions were extensively 
argued by the counsel which the Court deems it unneces- 
sary to determine. Whatever may have been the nature 
“of the Indian title before the treaty, or whatever may be 
the legitimating extent of the treaty-making power, it can- 
not be doubted but that the general government with the 
sanction of the state might grant portions of the ceded 
we fee simple to individual Indians. We hold it 
clear, the present case this grant was made, and 
‘What the state sanctioned the grant. It will be seen that 
by the second section of the treaty of 1819, the United 
States agree to allow a reservation of six hundred and 
‘forty acres to each head of an Indian family residing with- 
‘in the ceded territory (those enrolled for the Arkansas 
‘excepted) who may choose to become citizens of the United 
re mae stipulated in the treaty of 1817. It 
“thay be that those words of reference characterise not only 
by which these heads of Indian families are to 
te Sie aie hes the cate ot 
estate which they are to take in the reservations. If so, 
‘it is admitted that it would be a perplexing matter to define 
this estate. By the Sth article of the treaty referred to, 
‘it is'declared that in the reservations thereby given, the 
“‘donees or reservees shall “ have a life estate, with a rever- 
‘sion in fee simple to their children, reserving to the widow 
ther dower,” with a proviso “ that if any of the heads of 
families, for whom reservations may be made should remove 
therefrom, then the right to revert to the United States.” 
But the third article of the treaty of 1819, which makes or 


Vou. t. 10, 
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Love. 
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Dro. 1834. allows reservations to the particular Indians named in the 
Bax certified list is perfectly explicit as to the estate which 
Lee they are to take in these reservation’ » It is to be“ in fee 

simple,” that is, to them, their heir and assigns forever, 

and the reservations are made. to those in fee ‘simple be- 
cause they “are believed to be persons of industry, and 
capable of managing their property with diséretion, and 

have with few cary ROE i ky OY 55 

thereon.” | 

If the cession from the Indians within ‘he schertaids 
limits of this state, or any of the terms of thét cession, 
needed the sanction of this state, we hold it to be indisput- 
able that such sanction was given. From the promul-’ 
gation of the treaty of 1819, which was the only one 
directly applying t0 lands within the limits of <North: 

Carolina, down to this day, we have enactments’ upon 

enactments of our legislature acknowledging’ the treaty, 

claiming the lands as ceded thereby, and ee 
tions in conformity to the stipulations of it. if the state 
could have been guilty of the perfidy to claim: 

of the cession, and at the same time withhold ‘frox 

Indians any part of the consideration of ‘that cessio on, 

perfectly certain that she did not commit, nor 

such a baseness. The review which has been taket of the 

various legislative acts on this subjéct, show a full’and 

unequivocal acquiescence on her part in the treaty ‘and-its.. 

terms. The act of 1820, prohibiting white 1 

buying reservations, is a striking illustration of ‘the.spirit’ 

which actuated her throughout. It was manifestly-in-~. 

tended to protect those donees or reservees who, a8 b 









of families, had obtained reservations under the second i 


article; the character of whose estate ther 
difficult to define, while it expressly « 

reservations made in North Carolina, m 
article, those to Richard Walker and the Big Bear. It is 
observable too, that in expressing this exception, there is 
a coincidence of phrase with the language employed in that 
article * managing their lands,” so remarkable that it 
scarcely could have been accidental. The deed to Belk 


was. executed a of 1820 was passed; but 
ha, t ted 





it seems so 
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Se. 
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Yonah’s power of alienation is in no manner derived from Deo. 1834 
the act. reece ype. NO athe 





ov ieitieainstely as applicable to baler vatiote the 
verbs “ give,” “ make,” “allot” and “ allow.” Sometimes 
"the form of expression is, reservations shall be given; at 
other times, shall be made and allotted ; and at other times, 
allowed. It is demonstrable that the word reservation is 
used, not in a technical, but in a popular sense, meaning ~ 
"a part taken out of the whole, and applied differently from 
‘the residue. — 
~ It has-been also urged that ‘the reservations made are 
‘ anied by a condition of perpetual residence. We 
think not.. “A'declaration of intent to reside permanently 
on the tract'is made a condition precedent to the allotment 
of such tract ; but that condition once performed, and the 
tment made, the estate is in law absolute. If this be 
én itwis'said the United States or the state might be 
ro @ false declaration; to which it may be 
nswered; that it was believed, full reliance might be 
placed ‘in’ the sincerity of the declaration; and that no 
material ii injury would result even should this expectation 
prove ill-founded. But if a condition of perpetual resi- 
7 dence were annexed to the grant of the estate, it is not for 
jual to treat that estate as at an end, until the 
state shall have enforced a forfeiture for breach of the 













condition. 

- On the whole the Court sees no error in the judgment 
below, and directs it to be affirmed. 

: IAM. saad Judgment affirmed. 
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. tract belonging to Graham, but by ex 
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& 
Pn attaceton running X. “ow. 220 poles to black oak near 
his (the grantee’s) own Hn,” nth ek ok ora aa aa Be 

my Leagan pomeapis =e 





poles farther, to reach another tract of the grantee’s, bt tite 
stopped at the end of the distance mentioned in the 
A posterior line of a grant will never be reversed for the of showing — 


the termination of a prior one, unless the description of the posterior be _ 
papa memes iMate ye ee 
in the prior can be clearly shown. a3 
An allegation of fraud against a purchaser at execution sale, 1 
from a stranger to the execution. 
The case stated for thé Supreme Court by the Court below,, will alw: 
presumed to be correct in point of fact, unless from an xamui 
whole record, RR cin ee 






















Lincoln on the last Circuit. ) 
The principal question in the cause was one of Be 
arising upon a grant to John Graham, the a 
defendants. It described the land as at 
dred acres “ adjoining ‘the lands of A. 
and of Graham hi veginning 
Beard’s corner, and running chance rhe S 
West, two hundred and twenty poles, to a a 
red oak, Beard’s corner; thence N. 45° West, #100 
dred and twenty poles to a black oak —s 
thence N. 45° East, two hundred and © 
post oak, his own and Beard’s corner; 
East, two hundred and twenty, to the t D 
dispute was where the second line of this. ih 
terminate. No corner was found at the end oft i 
tance mentioned in the.grant, nor did i | 


poles further it intersected with a line of n 
his. In running from the termination of th 





Pendhied ns: . 


if it should be stopped at the end of two hundred and i 
twenty poles, it was discovered that the course mentioned 

in the grant would not lead to Beard and Graham’s corner, =. | 
which was established as the termination of the third lime! aks 
¢ SR Aeiotene it. , that thon tee a he 
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should be extended to.the line of ’s other tract, or ete 


S, enlnkd ait cole uae itine reversed. But 
his honour held that the 
uncertain to carry P 
other t, and. at” 
must b red to. 

Beiblt acahina, Shick arose on the trial, wat that at 
an execution sale under which the lessor of the plaintiff 
claimed, he prevented competition by representing that he 
ete oe, Celline,: whose lands were sold, 





r Doki cs id the lineof Graham’s * 
mentioned mip grant 




















ddulent. His honour charged, that if competi- 
aC in the manner represented, the defen- 


a. the plaintiff, and the defendant ap- 
Another objection was urged in the Supreme Court 

plaintiff’s recovery, —that the lands mentioned 
deed are not same as those levied on. 
, the case ip for this Court stated, 
red acres, a grant to 

own, beari 3 in 1797. This four hun- 
Qa an, within the boundary set forth in the 
eed, answered to the calls of the levy, and in- 


Justice.—The question of boundary arises 
ito John Graham, dated the 24th Novem- 
spute is, how far the second line, which 
Peesinut and réd oak, shall go. The Court 

jopped at the end of the distance; while for 
the defendant it is contended, that it shall be extended 


thirty poles further, so as to make it reach the line of ano» 
ther tract of the patentee; or, at all events, until it inter». 





sects with. the next line 
for as the corner of Beard and ithe 
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Gasman ais 


" for uncertainty, that would be adopted. 


attained by mensurati 
fo! precisely the case 











this sort. n 
is to be strictly adhered to. racene 
and they ‘turn out, upon evidence, not to. aj 
be adopted which is most certain. Course and distance 
from a given point, is a certain description in - itself; and 
therefore is never departed from unless there be something 
else which proves that the course and distance 

the deed, was thus stated by mistake. * 
that a treé called for, and found not ec 
course and distance, establishes the mii 
the terminus. So of the line of another tract/af 
But if the tree be not found, nor its former situation 
fied, it is the same, as if the call for it, had beems 
for there is then no guide but the course @i distance 
Such is the case here ; no tree being found, or its locali 
proved, otherwise than it is shown by the 



























tion is, therefore the sme, as if the 
stake, or an imagi int, at the ene . lis nce; 
unless the reference to the patentee’s other line comtt 

it. A omy . es 
The call is not for that line, or for a tree,imeity b 

one near it. The argument is, ag Sal ‘ite 
how near, we must go to it. The 
strong, if the call had been simply for a at 
line, as in the case supposed by the courise ser 
tion beginning ob at Se ere nd I em 
dle of a field. There would be no point B iddle ¢ 
a field to govern ; ond tate Maeotio’ Me ye VC 
ut if the ike 
of the deed were “ beginning at a stake 7 » middle of 
the field, snl aude Ot ti ee eal awe acl 
tain tree,” it would be different; because the former un- 
certainty, as to the point in the field, ni sec | 
ning, is removed by the mathematical 

te otha le Ta 
The call is n 
















OF NORTH CAROLINA. ° ; | 79 
a black oak near he he athe He, gt that black oak is Dro. 1894, 














represented as st | “two hundred and ~Hassy Hane 
| twenty pole : dual fod eagle unc 
which remoyes/the Uneertainty, which, without any dis- Castan 

tance given; We should feel upon the point, how near the 

line of the other tract is to be approached. 
































So with reversing the lines. The party cannot have 
recourse . to that method of ascertaining a previous line in 
theorder of the oe unless, by reversing, he gives 
a more ¢ re sans of identifying the prior line, than the 
deed, giv iption of that line itself. The natu- 
nit r¢ , is ap which the deed shows the par- 
ies to adopted to identify to, their own satisfac- 
id, intended to be conveyed by the one to the 
xy be considered as their directions, how the 
be established by survey, at any future time, 
certaift points, as the beginning, to be 
If, therefore, the description of a particular 
> in iteelf, the Court cannot vary from that 








t will not with the descrip- 

—— . iption of sthe; latter 

he former, and unless from the lat- 

take vin illite! cin’ be eleaily inferred. For 


se thedd bad said that the line from the cor- 

nd red oak, ran toa black oak near the paten- 

, and gave neither course nor distance, or 

j thence N. 45° East, two hundred and 

pepe onk, bis ove and Beard’s corner,” 

re i from the. post oak, to ascertain 

a ‘the: next line, because 

ly evidence (the oak not being 

2 identified,)-of the point at 

fibabed weit the Giher began. So - 

F call Is as the present deed contains, 

{trees were found, by tracing the line back 

from the pg rs mg Pe the survey for the. 
acre patent, that might carry the other 











————. 
ta 
Sr 





= stood ; which whe be the terminus, = 
and control the dis edeed. But there | 
aoe a no ech ident ‘and in the absence of ye 


Miss heard. 
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“IN ee 













































_ there is nothing more to show’ that the mistake was 
in the description of the second line, than that it exists in 
that of the third line. A mistake was nse 
the one or the other; in which is the 
line has a certain beginning, an@--the other 
ending, and they meet at the. same point, and 
meeting isyncertain. It cannot be rendered we os 
by; running to it, from either of the give 
therefore we are not at liberty to resort to th 
of the latter line, to control that of the prior line, but must 
lay down the prior one from its own tine ser 
it is prior, it controls the next line; since 
where the other ended, 
An effort was made to show from the d | 
copies form part of the case, that the land sold an a 
veyed by the sheriff to the lessor of the plgintiff, are not 
the same that he levied on. If that: re true, the awn 
would be void as epapepended 1 ro 


exponas ; and it wou be proper to"eoh: 
to the objection founded on the writs of fi. fa. “But we 


have not examined it; because the case stated in the ex- 
ception affirms, that the sheriff’s deed ers to 
of the levies, and includes the field in thé defendan 
session. Now although the deed and levies are 2 
the record to form part of the case, and therefore 
showed that the statement of the fact im the exceptic 
founded on mistake, this Court might, deeide accd 
the truth, as collected from the whole 
presumed that the case stated is correet In :pou 
and it is impossible without the aid of urthe: 
and surveys, for the Court here to ascertain 
r be not correct. te 

No observation upon the point of fraud in the bidding 
can be necessary, in addition to that of his honour. If 
4 there was a fraud, it was.on Collins, and does not concern 

defendant, nor. a ae ahaa 







; and 







Per Curiam. J udgment affirmed. 








ade for or the Supreme Court by his honour 
NGE, 8 , on the last Circuit, stated that 

the Violation of an,act passed 
a of the  haiinatore (viz. 1833) ch. 133, 
it * alating lay days on Frying Pan in Tyr- 
2 facts were clearly proven, and’ the 
intirely. upon the ground that the act of 
3 unconstitutional and void; but the Court 
ent opinion, and verdict and judgment being 
the plaintiff,” the defendant appealed. 
ppeared for either party. 


“It i is stated in the case, that the facts 
y proven; but the t cont bnded, that 

me bly which gave'the penalty, was uncon- 
Bu at facts were clearly proven, the case 
‘We ‘suppose, the facts were proven, 
nC ar { worked his seine at the time and place 
the warrant, and that it was done after the 
“af “Yn day of April, 1834. But whether 
pp he Piying Pen, compose anarm of the 
a navigable river, or a river or creek not 
r the land covered by the water is sub- 
oa ntry laws, or whether the defendant 
had any. thatéver, either to the lands or “liberty” 

‘of fishing in the’Waters mentioned, we are unable to learn 
’ from the ca sent to this Court. We are not to presume 
that the legit iture would pass an unconstitutional act, and 
not discovering any thing in the case to induce us‘ to 
declare the act unconstitutional, we are bound to affirm 













Judgment afirmed. 
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trial before Norwoop, Jndgn,i it . 
wet Spring Circuit, the plaintiff having va a 
prima facie case, by proof of the formal executi a 
the supposed will, for the defendants, the « yea 
was objected, that the deceased, at its I 
not of perfect memory, and if he had 
at its execution weak in body and mind, and i 
' and that the execution by the supposed stat 
under these circumstances, procured by the § 
practices: of the plaintiff, who was the exec 
took a large beneficial interest under the 
Upon the issue much testimony was ¢ 
parties. It was alleged» by the ¢ 
supposed will never had beem read 
testator; to establish the contrary, the } 
other things, endeavoured to prove, th 
near the end_of the paper, was in the hand-writing 
the deceased. The deceased, when i health, -was- 
man of a clear head, an acute intelleet,/and- side 
business habits; but at the time of ne» 


of the plaintiff, who was a favourite po and oil 
dential agent of the deceased ; but it was contended that oe 
it was written from instructions given by the deceased. ay 

To establish the fraudulent practices of the plaintiff, the 
counsel for the dafpadantl tye « part ylihp deposition 


bes 
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rth E witness of that conversation ; but” 


should be read; but the presiding Judge 
‘ive this direction, ing, that the party 
deposition was to read every thing in 
2 cause; but if ihe witness added ‘Matter _ 
gal and irrelevant, the party ‘it 
to read the objectionable parts, and if 
rie 80, would be prevented by the Court. 
th Dawes, the plaintiff offered the deposition 
ho, upon his examination in chief, deposed, 
ot believe Dawes upon his oath; that he 
gre Dawes, to be an honest man, and 
id known him to steal. Upon his cross-exami- 
‘witness stated, that he did not know the gen- 
Mt eoagerning Dawes’s character inthe neigh- 
3 stated his own, and that he never 
ri respecting his, Dawes’s, “charac- 
igh The reading of the examina- 
B objected to, his honour refused to let 


coun: og the plaintiff then proposed to read 
0 f Dawes’s deposition in whiclt:he related 
ion with James Downey, avowing his inten- 
Tatter to contradict him, but his honour 
eft ths to be done. | 
en in his charge to the jury, informed, them, 
thet Orde to the validity of a will, the testator must _ 
ha a d disposing mind and memory ; but that 
ugh» @ mind might be weakened or impaired from 
cagetaad: bodily infirmity, still if he retained intellect 
‘enough to make a rational disposition of his estate, it was 
pense enh peaks éd, so with a will, in general, 
if executed. by. t u ; 
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Deo. 1834. him—the act’ of execution recognising and adopting the 
‘Dowser instrument. - But. that there might be circumstances 
Museuxy, Which would require a different rule ; that a will being. 
written by a legatee, was looked upon-as a's sspicious. 
circumstance, the suspicion being greater or less Recording: 
as the interest was greater or smaller; and thatywhere a. 
"will was written by one taking a large and en cle 

est under it, for a testator, in his last illness, : nd ur 
great weakness from disease, and the writer was.a@’con 
dential agent and adviser of the testator, it was I 
in support of the will, to produce some evidende to ow, 
a knowledge by the testator of its contents, as that it was 
read to bien or by him; or if not so read, proof that it was 






written from instructions by the testator, and ing to. 
them, would be sufficient, as showing that he knew the — 
contents; that for this purpose the testi pacer. ae 


interlineation being in the hand-writing of tee deceased 
was submitted to them, and if in his hand-writingsit. a 
would be important evidence ; the evidence and the infer - 


ence to be drawn from it, was for them. wey 
A verdict was returned for the cavenlann aa the 5 plain-: 
tiff appealed. eae POR 
Tredell and Devereux, for the will. 


Nash and Badger, contra. 


Rurrw, Chief Justice.—The opinion given in the Supe 
rior Court, upon the question of evidence, arising on: 

Proofof deposition of Terry, conforms to the rules laid | down in 

whee Court, in The State v. Boswell, 2 Dev. 209; and those ru 
adinissible we think, are based on sound principlés, and @orre 

a witness, drawn from the most approved writers © n 
pes = op dence. The witness says, that he knew Dawes, to 
an im. discredit he is examined, for several years; aha ! 
array not consider him an honest man; that he had known him 
proper only to steal, and that he would not believe him upon oath. 


coincides Lhe opinion of the witness is obviously founded upon par- 


with bey ticular facts within his own knowledge; and cannot be 
Feputation more admissible than direct evidence of the particular facts 


of the per- themselves, on which that opinion is founded. Evidence 


son im- 


peached; to such particulars is.incompetent, both because it would 
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be a surprise on the witness, and render trials so compli- ‘Dro. 1834. 
cated, that-they could neyer be terminated. Barton v. “Dowitay 
Morphes, 2 Dev. 520. . ‘The: yinion of a discrediting Wit- jyosruey. 
ness is competent, when | sing to be founded on gene~ and a wit 
-beliefjthat the witness to be discredited is dishonest; 2% "Pe 
character. This is going far enough, and’ find hdd not 


warranted by principle, if we are to re = og 


pry ee of the discreditory witness, as standing, hen anes tat 
pssed own force alone; but that is not the ground of Ser 
_ receiving it. The opinion of the individual is heard, not of others, i 
lfestablishing the want of credit of the impeach- incompe- 
ed witness, but as the best means in the power of thewit- > 
ness under examination of communicating to the jury the 
extent of the general belief to the disadvantage of the other 
itness.’ The opinion of one person, that another is a dis- 
st m an, and therefore that his testimony is not credi- 
idence of character, but of facts; and is the 
dence of facts. The only opinion worthy of 
sideration, is, that from general reputation, the witness 
un nworth iy of belief. That opinion no person can give, 
* ee s the preliminary statement, that he does not 
— _. kne it other persons think of the witness, but that he 
sf fron n his own knowledge. He must not only know 
sr persons: think of the impeached witness, but 
rofess to know what other persons, generally, 
he is competent to state his character, or his 
character. The character which goes 
(3 2 abearpapeaiie 
mu only. © 
er of opinion, with his honour, that A party of- 
ht to read that part of the deposition ek 
cs of the declarations of James Dow- eet 
eclarations were irrelevant to the issue; for saatianiae 
Downey said, that S. S. Downey had said, ong 0 
a tot establish the declarations of the latter, nor any contained 
fact infetable therefrom. The party who took the depo- i? its nei 
sition, could not have read that part of it, if objected to on oped 
the other side. Nor is the Court bound to hear it, if not [24 
objected to.on'either side, becaiise it is irrelevant, and purpose of 
i + a The parly frie 
” > tah 
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Dec. 18%. cannot be bound to read, what the Sete a tees boutd 0 


Deut hear, and will not hear. Consent of both’ 
Moneusy, 2¢t of either, cannot render irrelevant e 
The evidence in question, was not barely’ to 
fact, but was, in every stage of the case, altOget 
vant to the subject of inquiry. There are many 
ral facts that are not irrelevant ;- such as the di posit’ 
the witness, or his relation to the parties ; his dechatations 
about the controversy at other times; which m Vv 
a material bearing upon his credit. As to such points 
ace a disputed question, whether the answers of the witness to 
, interrogatories in the course of his cross-examination, are 
conclusive, upon which no opinion is now necessary: If 
the party calling the witness, examine him without objec- 
tion to such points, undoubtedly the other side may con- vi 
tradict him. The counsel for the plaintiff has endeavoured ‘2 
to put this case upon that footing. We think the argument 
is defective, both because the matter to which the witness 
deposes, is not simply collateral, but is immaterial, and 
therefore incompetent; and because the party ee F 
the deposition did not examine to those pegs Dep - 
tions are taken in this state, without an exhi of it 
rogatories in Court, or to the opposite party and ; 
their being settled by any officer prior to the examinat 
They are also, often taken in the absence of the Party, and 
without any interrogatory, except that implied in the oath. — a 
Such was the case here. We think the voluntary state~ 
ment of the witness, under such circumstances, of ir - 
vant and incompetent matter, cannot be . rded 1 ~~ x» 
statement drawn out by the party. No sone il 
the witness of the party, who can neither, him, 
nor suppress his deposition. But he is not obliged to 
it, as being made evidence in all its parts, simply 
the witness was examined at his instance. He ‘cannot 
discredit his own witness; but the other side cannot call — 
on him to furnish them the means of discrediting the wit- 
ness. When taken, the deposition is evidence for either 
sidé, so far as its contents are in themselves competent, 
and no further. 
Having considered these points, that which arises upon 



















































OF NORTH CAROLINA. 87 


the instructions to the jury is next presented. It.is one of Dzo. 1834 
much importance, both in its bearing upon the interests 
of these and as: Beneral question of Jaw. His yosruer. 
hon ee the ja » a8 we conceive, correctly, ., 
‘Validity of a will a disposing capacity WBS capacity of 
vessa at ind a knowledge of the contents of the ins 
i ie in point of law, such a knowledge was know wledge 
sresuitied from the fact of execution, if the capacity was 0 ‘he con 
isfactori ly established. But he further stated, there will is pre- 
e cases which required a different rule; and, applying ee 
the sption to the case before him, he proceeded to lay execution. 
yet these principles to the jury: That a will being 
written by alegatee was in law a suspicious circumstance ; 
the suspicion being greater or less in proportion to the in- 
terest: that when a will was written, by one taking a 
large and beneficial interest, for a testator in his last illness, 
* and’ great weakness from disease, and the writer was a 
“confidential agent and adviser of the supposed testator, 
_ it)was necessary in support of the will, to produce some 
pet 08 ‘to: show a knowledge by the testator of the con- 
2 will, as that it was read to him, or by him, or, 
Ro so read, ‘that it was written from instructions and 
eecording to them, which would be sufficient. 
Fue tructions assume that in point of law, the validity 
pf, the-will, depends upon such proof; and that in such 
aces cee ‘inquiry i is not one of fact, whether the maker 
of tl rument actually knew, or was actually ignorant 
of the content of the paper; but is an inference of law, 
either-that he did not know them, or that it does not appear, 
bi | bpear, by plain proof, that he did know 
ectness of the instructions depends there- 
p Inquiry, whether by the laws of this state, 
ese are inferences of fact to be drawn b¥ the jury, or are 
‘o be statec by the Court as fixed legal principles. 
In support of the opinion of the Court, many cases have 
been read from the Ecclesiastical Courts of England; in 
which the rules laid down to the jury, are stated as rules 
or principles, which govern those Courts. But those cases 
and the terms in which the Judges deliver themselves, are 
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- capacity is found, the degree of proof that the it 
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1834, it, in a Court of Common Law, the province of the Judge 
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and not the jury to determine it. Th grt of Probate 
in England, decides every question both:oflaw.and 

which the case presents; the capacity Of the testatc 
all its various gradations as perfect, doubtfal und defect 
Where of the last kind, the instrument is necessarily i 
operative under all circumstances. But whe al 































was freely executed, and that its provisions were jr 
assented to by the maker, must necessarily vary wit the 
degree of capacity, in order to satisfy a rational mind, th 
there was such free agency, knowledge and assent as the 
law demands. That’ tribunals such as the Ecclesiastical ~ 
Courts, constituted of a single Judge, holding the Court 
permanently, and deciding the whole case, should, in the 
course of repeated discussions of evidence of a similar kind, 
adopt, for the ease of the Court, and for the information « 
of suitors, some propositions, as the measure of that Pr 
to be deemed sufficient or insufficient under 

cumstances, is not surprising. To the usefulness of yarn 
Court, such rules, as principles for the eet of the 
Judge, are indispensable. They are requisite, fees af 
relieve the Judge from unnecessary /abour, and to exclude, 
the suspicion and the danger of unlimited and i r 
discretion upon all questions of fact; which, in a perma-- 
nent magistrate is intolerable. Hence, in the very able. . 
opinions which have been delivered by the Judges of howe . 
Courts, are constantly found expositions of the reasons, on — 
which the credit to be given to the witnesses ought torest,: 
and on which inferences of particular facts may be ration- | . 
ally drawn from certain evidence ; and such 1 pasons Alam 
the determination to which they Jed in one case, are natu- 
rally appealed to by counsel, acknow by the 
Court in succeeding cases. At first they may we, Rte ‘ 
only as the conclusions of an able, well instruted and. }« 
experienced mind, well calculated to influence ‘another i | 
mind to adopt the same conclusions. But they soon. ac- 
quire the authority which a succeeding Judge is neither 
able nor willing to deny to them, of being precedents. For, 
as has been forcibly remarked, itis the professional ten- 
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ee 56 tipi ieee and it is fortunate for the - 
institutions of every country, that there is such a tendency. 










"That the p1és upon which the Ordinary in England jjos’wev. 
réqiiiva'ii articular proof, to rebut the presumption of fraud 
in obtaining’ a will from a man of weak or impaired 

culties, are “obligatory upon each succeeding Judge who 


> if those Courts, seems to be a settled point in 
Courts. Nor can it be denied, that those principles 
most carefully considered and cautiously settled. 
hey address themselves forcibly to’ every rational mind ; 
- and “were most properly urged against the instrument 
‘Giked be peee in this case. The Court is not to ‘be 
understood as pronouncing them insufficient to repel all 
iS ‘the presumptions d wn from the execution of the instru- 
ment ‘by a testator in the condition of mind and body 
’ . imputed to Mr. Smith by the witnesses. Upon its suffi- 
ros lie ver ae this Court would carefully abstain 
ting any opinion; and allusion is made to it, 
a torevent the supposition, that our decision rests on 
nce of opinion between us and his honour upon the 
sight whi which the evidence was entitled. On the con- 
trary, we think the question is, whether either Court can 
bebe its weight ; in other words, whether the inquiry 
bé"Oné of fact or law? Thai question cannot be deter- 
mined by the decisions of the Ecclesiastical Courts, for 
the nature of the inquiry be of the one kind or of 
“other, the remarks, rules, principles, by which one 
ee was guided in‘ the discussion, weighing and 
) riding , 0 evidence of a particular character, in a parti- 
5, would be authoritative on another upon the 
in a like The question depends upon 
 inguiry g to the common law of 



















ior i Sip peti, eae therefore might appro- 
governed by that portion of the ecclesiastical 
thw Sebi ts s incorporated into the common law and ad- 
ministered in peculiar jurisdictions ; yet it has seemed good. 
to the legislature to refer it toa tribunal of a different 
nature, a jury. That tribunal is the favourite of the com- 
mon law as the arbiter of facts; and ‘not less so with the 


Vou. 1. 12 
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~ but in this state it is exclusively heir’ pro ‘Ov 
them, uninfluenced by the mre ‘ dgé uf 
bet of the evidence, or its suffici pre 


pugning, or  etiforcing deductions of one fact f om 
proved, or from the defect of full proof of éither’ t 
fact or the other; and the opinions of men of able. 
practiced minds may properly be laid before them in's 
~~ ment, as likely to influence their judgment by the 
the reasoning which Jed to those opinions, ‘or “x 
authority of the opinions themselves, coming froin such 
sources. But it is impossible to say, that such a tribunal 
is bound as to a conclusion of fact, by precedent set by 
another tribunal for the decision of facts, whether consist- 
ing of a single Judge, or of the numerous Judges ‘who 
compose a jury. There i to Lao tr eas See 
conclusions upon the evidence as to the fact sought. 
Is there a principle to be found laid down anywhere in 
the common law, as a positive precept, that # is ne: 
to the validity of the will of a man, written in his Jast 
illness, and when very weak from disease, by-ohe who 
takes a large legacy under it, and was the confidential 
friend and adviser of the alleged testator, that those who 
offer the will should distinctly prove, besides the testable 
capacity of the maker, and the due formal | “exe 
the instrument, the further facts,. by distinet: 
that the maker knew and approved of the contents ¢ 
instrument? If there be such a Proposition, it has escaped 











“our researches among the of the common law. 
It is the principle of that ut a paper obtained by 
dur¢ss or undue influence, or deception, ‘and without 


the free consent of the maker, given upon a knowledge of 
its provisions, is not a will. But that the waht of such 
knowledge and consent are legal conclusions from evidenee 
that the supposed testator was worn down by disease; and 
that the writer'of the paper derives a large benefit under 
it, is nowhere found; nor that the like conclusion is abso- 
lutély to be drawn from those facts, with the additional 
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one, that the writer was or was not a stranger or a confi- —— 


dential friend of the testator. After proof of capacity’ 









the general question to the jury 
ing to their conclusions upon, the 


facts ol ‘undue influence, imposition on the testator, 
Se? Sees conteate 6, the: paper, and assent 

nder the .comprehensive inquiry, whether a 

aud"! as:bee practised. Where the testator’s situation 

is su as to render the perpetration of a fraud easily 

practicable, the jury may say, they are not satisfied one 

‘Was not practised, and thence infer its existence, unless ~ 

the contrary be clearly shown. It is in the power of the 

)jury, and» may, as reasonable men, be their duty, for fear 


_ of fraudulent practices, and in prevention of them, to find 


_a fraud, or to give a verdict such as they would if they 


had found: -a fraud, where there is a defect of proof to 
 megative it. It is upon that principle, that ecclesiastical 


q » Judges regulate their judgments, as we understand them. 









it. are conclusions of fact, arising from evidence 
n or withheld. A defect of proof, unless it be a total 
t, is for the consideration of the jury, wherever the 
‘Fequires the intervention of a jury. The ecclesiastical 
can say, a case is not established, because it is rea- 
inable to require in the particular case full proof, and to 
- Btith and such points the proof is not full. So may a jury. 
ine ce under our system of jurisprudence, cannot 
e, when prima facie proof is offered, that the case 


"file; ecg further proof is not given. That the will 


_ was written by a legatee—that he stood in the relation of 
Kindred, friend, or tto the party, do not, of them- 
sie, rove ta he itr did not know or assent to 
the dispositions. They raise a suspicion of imposition, and 
make it to call for explanations. Such expla- 
nations May be given, as acknowledged in these very 

«instructions, by evidence of the actual reading of the will 
by or to the testator, or by proving its conformity to,the 
instructions given for it. There are other circumstances _ 
equally satisfactory ; such as the conformity of the will to 
previous or subsequent declarations, or to such dispositions 


common law lays down no rule upon erat. 














as the party would be 
make. The intimacy of’ ye 
and the testator may be, and is even. a 
if they were strangers; upon the »$uppe 
draftsman writes himself heir. These’¢ 
satisfy the mind, that upon such a subje 1} 
lay down as a test, that a will is, or is not, valid, w: 
executed ender any ste or more of Oe junta circun 
___ stances mentioned ; but necessarily refers the f facts upc 
~ which its validity legally depends, to the a ¢ 
jury, under evidence as to all the circumstances atten 
its preparation or execution, the condition, mental. and 
physical, of the testator, the contents of the instrument, 
and the benefits provided in it for those actively concerned: 
either in the preparation or execution. Evidence to each" 
of these points may have an important bearing upon the 
just conclusions to be formed of the testator’s capacity, 
and of the advantages that may have been taken of his - 
weakness or confidence ; and a jury may justly be alarmed 
at the danger of exposing testators to importunities and © 
imposition, which would follow from establishing papers — yy 
to be wills, when obtained in extremis, and under suspicious 
circumstances, unless those suspicions be “removed by 
affirmative and plenary evidence, that the testator com- 
prehended the dispositions made for him, and fully and 
freely sanctioned them. But like other questions of actual - ” ! 
intention; of the state of the mind; of nonce os Ry Es 
ledge or ignorance of one person, and of integrity or dis- 
honesty and fraud of another ; this question is one of fact, — 
to be decided by the jury upon evidence; which, in the — 
ion of the Judge, ee ee 
of those facts. Its ee ee 
Jadge to explain, by stating what conclusions may be 
drawn from it; but whether it establishes a fact, or whe- 
ther a conclusion deducible from it, is or is not rebutted 
by other evidence, is the province of the jury to say. 6 
That the rules of the Ecclesiastical Courts, although 
most sensible deductions of facts, are not parts ofthe law 
of this country, but only of the law of those Courts, we 
deduce, not only from the manner in which the Judges 
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upon this question, but from the Dro. 1834 
jec' itself But furthermore, the ques- “Dewaer 


pfore the Ecclesiastical Courts upon 
ents, arise also in the Courts of 
n-ejectments on devises, or on issues out 

ptovtry the validity of the will. Yet none 
‘inciples on which the Ordinary makes deductions 

ce given or withheld, have been incorporated 
non law, so as to be laid down to the jury, 


a 


ons drawn from them. The evidence is sub." ie 


itted to them, that they may draw their own conclusion, ~ 


is very reason, the chancellor will not determine the 
validity of the will, but always sends it to an issue, devi- 
savit vel non ; and upon that issue and in ejectment, the 
. verdict is frequently at variance with the judgment of 
the ecclesiastical Judge on the same instrument, offered in 


ay For these reasons, we think there was error in stating 
it.as.a proposition of law, that the evidence supposed was 
. the validity of the paper as a will. It should 
~ haye.been left to the jury to say, whether they thought, 
“from the evidence given, that the presumption from execu- 
tion, that the party knew the contents of the paper, under- 
’ ‘stood them, and assented to them, was in fact rebutted by 
of his mind and health at the time the will was 
and executed ; by its contents, and by the cir- 
. ‘cumstances relied on by the defendant; or was confirmed 
| byi its contents and by the evidence to the testator’s know- 
ledge of them, and other circumstances offered on the 
other side, The case must therefore be.submitted again 
to the jury. % 
Pm Comin. ti Judgment reversed. © 
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for quiet enjoyment, recover of a prior vendor, but. niet: iret 1 make good 
miei tate “nner st eh ae . late, 


se. ERE Ney Tas was an action torecover damages forthe brea 


by the defendant conveyed land to the sp the 
plaintiff. The breaches assigned, were ; Ist. The eviction’ 4 
of the intestate by paramount title. 2nd. red eviction of 
the bargainee of the intestate. - +, gee 
The plaintiff having made‘out a prima facie case, for the 
defence it was proved that the interest of the 2 
the land, had, before the eviction, been sold under a Fa" o9 
against the intestate, to one Marcum, and that - here 
was the person who had really been evicted.» Se ise 
Upon this fact being admitted, his honour, Jud e seme ‘| 
WELL, at Rowan, on the last Circuit, ruled that th So 
tiff, to entitle himself to a verdict, should “ sh i 
bance, either of his intestate, or of some’person | | 
under him, as his tenant, whose possession was thi va ¥ b 4 
intestate. That the plaintiff as administrator, cou 
recover for a disturbance, when the person disturbed could = 
claim the benefit of the covenant, in the deed to | the inte i ; 
tate. ‘That the covenant declared on, <o th 


assignee being the person disturbed, was ented to 


diecarbauce, andto low st octon tbat Dy one 
whose interest had passed away, and who h 

the full value of the land, Sar diaesPbasce whieh fice 
way molested him, and this to the prejadi 
really injured, who had lost both thet 





was not consistent either with: tenedi dr junsion, 4 if 
on the other hand, the covenant did not run with the land, , 


and extend to the assignee—the purchaser under the fi. fa. 











“ 
= 7 
ae We . 
plaintiff. 
—- " £ 
at. 


UF Chief Justice. The opinion delivered in the 
, yg cee ke Ce 
a For 
* i: seem to. “be a first principle, that in an action 
lages, none can be recovered, if none have 
linerg 

rehaser at sheriff’s sale, has been re- 

by the plaintiff’s counsel, as a purchaser with 

ase, under the statute, he can have re- 
ee ‘defendant in the execution. The 
noses it clear, that he is an assignee, who, by 

the privity of estate, is entitled to the benefit of, 

by. I covenants running with the land. Spen- 

ti Resolution, 5 Rep.17. But whether such 

I Senenganes Seven: to oech « werrety 

it to determine. Because 

“say ae Tucker to Marcum, 

n of the latter, give an action 

n his covenant of warranty, 

2 against Crump on the same 


the contrary, the coun- 
> adduce no case, in 
Kane v. Sauger, 

R states the gene- 

fi with the land, if 

er nt, the assig- 
wreagh ; but ifthe. 
aa nit the 


- 
yy 
* 
» 
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ses come not entitled torthejauthority of an adjudication; be- 


cause it was not ‘necessary to the decision of the case, 





way of mortgage in fee; and therefore his assignee could , ! 
not, under any circumstances, have had am action’; for a¢ 
the time of the breach, he was not the assignee, but the. 


plaintiff was reinvested with the estate by force of the Bp? 


mortgage. Upon this ground the plaintiff had yep 
As it was held, that in. the case proved, the effect of 
plaintiff’s warranty could not be a bar to the action, . 
became immaterial t6 determine what the effect ‘woulds 
have been, if the estate had remained in the assignee, 

his eviction. No English cage is referred to by the 

Justice, and but one in this 6 country, that + Poets #5: 
Paige, 2 Mass. Rep. 460. This last case does not toe ed 
us to admit of such an interpretation. Chief 
sons says, that “the assignee alone can gue, 
nature of the assignment be such, that the assi 
den to indemnify the assignee against a breach 


principle, that no man can maintain an 
damages, who has suffered none.” This is a’ very clear’ 
opinion, that an assignee without a. covenant from te 
immediate vendor, may sue on a remote covenant; and: mf 
that he alone can sue in such a case; and that for the very MN 
best of reasons—because no body else is injured. ‘Bat it: 4 
affords no inference, that an assignee with warranty may oe 
not also sue on a remote covenant, but only, that in such” — 
case, he is not the only person, who can have remedy for a’ 
breach, In the context, it must mean, that the assignee 
who is evicted, may sue the remote covenantor for the 
damages sustained by him; but that ‘this case is not like 
the former in which he alone could have the action; be- 
cause in this case, another, besides the assignee, may Sus, 
tain damages, namely, his assignor upon his 
to indemnify. As without such engagement th 
could not sue, because he could not be injured, 
he paid the damages to the assignee upon such 

: ment, the assignor could sue, because he then hed sufred 





























° 
OF NORTH CAROLINA. 


or can bring an action after suffer- Dao, 1884. 
that he ean bring his action upon Manxtann 
2, and before satisfying the assig- 
ion of the assignee himself. This 
i of the’ language of Chief Justice Parsons is 
ted by the Court in Withy v v. Mumford, 5 Cow- 
137, in which the doctrine laid down in Kane 
§ pointedly denied,, under such circumstances 
its authority, even in the Courts of New 
York. For had:the point been necessary to a decision in 


a it is adjudged directly to the contrary in 
, in which it was held, that the assig- 


may sue any one or more of the cove- 
ors,” V immediate, or remote; and that an 
mor, who has himself covenanted, cannot sue a prior 
ntor, until he has himself satisfied the evicted assig- 
nee; but, that upon doing that, he can. 

This Court is at loss for a reason upon which the first 
‘rile Jaid down i in the Supreme Court of New York can be 
sustained, or the second can be impeached. If there be a 
| Peet. must be peculiar to covenants and conveyances 

land. None such is perceived; and to us, the position 
ended for, seems to be inconvenient, unjust, and con- 
sre It multiplies suits, by requiring each 
to sue his own vendor only. It may defeat the 

' person of his damages, by enabling his insolvent 
- assignor to recover the money from the only person among 

s€ , who is able to pay it; and he may refuse to 
pa rit over. Covenants which run with land, were always 
pris cr maxim of the common law, that choses 
not be assigned. They cahnot be’ sepa- 

from,the land, and transferred; but with the land 
they could, as being annexed to the estate in possession, 
and bound ‘the. parties i in respect to the privity of estate. 
In other instances of assignments tolerated by law, the 
ying. for the time being the right, is alone enti- 

y action on the contract, and may have his action 

y.of the parties bound, either mediately or im- 
mediately.” Negotiable mercantile instruments, afford a 
similar example. The holder may sne, not only hissown 
Vot. 1. 13 | 













The right sive right of action. In our opinion, that consequence — 


— po 
with war- 
rauty, to 


‘from the last holder, and thus become the holder to bis 
own use. The good sense of this principle seems to make o 


_ ultimately responsible, if he be able to respond. 
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hdorser, but'also alhy one -% name is on.the paper. 
fan endorser cannot fave an action against any party 
for to himself; until he shall have taken.up the paper 
























it necessarily applicable to all cases of ere engage- 
ments of indemnity. 


It is admitced that, if the grantee with a eo 
vey withcat warranty, the last grantee may sue directly | 
on the covenant of the first grantor.. It is not seen, why 3 
the interposing a second warranty should, nor how tcan, 
restrict the assignee to a remedy on the last covenant. 
each case, the first covenant came to him, as being annexe 
to the estate ; and thus belonging to him, he, and ‘aot ino 
ther, ought to have the action on it, until he gets satiefac- 
tion. When that is made, the person who makes ity is 
then the injured person, and may have his action to make — 
himself whole. It is for the benefit of all mi 
each claimant should have a direct recourse on the f 









An argument was drawn for the plaintiff, from the de 
trine of Buckhurst’s case, 1 Co. Rep. 1, that a vendor 
warrants, is entitled to keep the title papers, which ¢ 
covenants to which he may resort for his indemnity. . 
inference sought is, that if he has a right to the deed, i 
must be, because he alone can bring an action on Pape, a 
nants in them, or that such possession gives him the exclu-» 


cannot be deduced. It affords no better ground for his 
action for a breach subsequent to his assignment, than for il 


retain the such action before any breach, in anticipation of one. The 3 a 


title PaPer® possession of the title deeds may indeed put the assignee 
fe a to a difficulty in framing his declaration, making profert, 


he ~ which he must encounter, and get over as well as he ca 
bis vendee, Indeed, it may be, that he may be excused from a pr 


” and giving evidence of a deed not in his own possession, 






fert, if the record shows that he is not entitled 
But these obstacles merely arise out of the rules 

ing and evidence, as between the assignee and CO} 
tor sued; and have no reference to the rights < 
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intermediate’ owner, who has. parted from his title, The, Deo.1¢ 
first feoffor' ot ie te direct satisfaction to the per a “ ww 


e ‘ph MT es oot see ts ve de tarction oer 
ivéyance was with warranty; so that the effect of 
coven: int is not precisely shown by that case. But 


iff did not contain such a covenant. Now every 
must give a complete cause of action, and if 
law be, that an assignee with warranty cannot sue on 

i covenant, the declaration ought to aver that the 

tiff is an assignee without one. Nothing of that kind 

‘is d in that case, nor in the precedents. They are 
ae as to the covenants contained in all the deeds, under 
which the plaintiff claims, except the particular covenants 
on which the suit is brought, and only sets forth the opera- 
‘tive parts of the deed, as conveying the estate to the plain- 
‘tif, Nor has any case, or precedent been found, of a plea, 
‘that the conveyance from the plaintiff’s vendor, or from 
Spo assignor between himself and the defendant, did 
n covenants, although the case of such covenants, 
t to that of the defendant in the action, must fre- 

y have occurred. 

as @ still broader ground was asserted in the argument ; 
which | is, that even if the assignee Marcum could sue, yet 

: as administrator.of Tucker, the defendant’s 

gainee, could also have his action: the two actions 
resting on different grounds ; the former on privity of 
estate, and the latter on privity of contract. 

For this no direct authority has been cited, and we sup- 
pose there can be none. ‘For it is a proposition of simple 
justice to the covenantor, that both actions cannot be 

It has however been likened to the case of 
covenant by a lessor against an assignee of 
vand also against the lessee himself; both of 
certainly lie. That, however, is but the ordi- 
a creditor having a right to look to two per- 
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A lessor, 
who parts 
with the re- 
version, 
cannot re- 
cover rent 
accruing 
subse- 


_ quently. 


Maxduinp One, of t Sipe | 
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cover and collect pa a debtor, anes > 


and his assignee the rent due him, but to 1 
who has assigned his reversion and sues the le 
covenants in the lease for rent arising after, 
That such an action cannot be sustained upon'the priv; ms | 
of contract has been settled ever since Lord Ce we tims’. 
Walker’s Case, 3 Rep. 22. It is there laid de no th + 
the lessor grants over his reversion, now the contr 
neth with the estate, and therefore the grantor § 
have any action of debt for rent due after his a 
but the grantee shall have it; for the privity of. 
follows the estate, and is not annexed to the person sora 
respect. of the estate.” The explanation of the difference 
he that afterwards to give, and it is most reasonable. 
“ The lessee himself,” he says, “shall not prevent by his 
own act such remedy which the lessor hath pena him; 
but when the lessor grants over the reversion, . 
against his own grant he cannot have remedy, 
has granted to another the reversion, to which the. eacody 
incident.” It is thus seen, that to an action by he lessor 
against the lessee or his assignee, it is a full answer, that ~ 
the plaintiff had assigned before the rent accrued. The rey 
same principle embraces the present case, Tucker, the 
defendant's grantee, cannot have the action, because - he 
conveyed to Marcum, before the breach, ae _ 
which the covenant was incident, and the original privity 
of contract will not support the action, but in respect of 
the privity of estate continuing, or of the loss of the cotate 
and damages thence arising to the plaintiff. 
Indeed, if privity of contract alone was sufficient ‘ial 
out reference to the estate, the present. plaintiff might 
recover as well if his intestate had conveyed without, as. 
with warranty; for the covenants inserted in the deed 
not make it more or less an assignment of the land. 
the very cases cited admit the mean sole right 
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re other cases ‘heat which hie deat 
of contract will not suffice to sustain ang 
te li must show a damage arising to ** 
ticular, from the breach alleged. Those of tract will 
», 1 Maule & Selw. 355, and 4 Id..53, ves Sangag 
‘amples. The d nt conveyed to the tes- tosustain 
ator with a covenant of seisin;?and the first action was upon a cov- 
rough “by the plaintiff as executriz, upon the idea that erent run- 
fue eb @ covenant | was broken as soon as entered into, and snd, but 
therefore that, as in other cases of a breach in the testa- en 
oni me, she ought to sue in that character. But it was 
~~ held otherwi Wipe demurrer, because although the warranty ; 


pe one a spook damage to him in his life-time, and the 
heir or devisee took the estate such as it was, and was eet 
entitled to the benefit of the covenant ; and therefore the 
évecutrix could not sue, and claim the damages as per- 
~ . somaity, since the testator had not so treated the breach of 
ne, _eOvenant. Lord Exzensoroven said there would be a dif- 
FP ficulty in admitting. the executrix to recover at all, that is, 
' Upon the declaration as framed, without allowing her to 
__, “feeover the full amount of damages for the defect of title; 
and in that case, the heir would be barred by her recovery ; 
for the heir could not maintain another action for the same 
breach and the same damages. All the Judges, indeed, 
put it pointedly, that the recovery by the executrix would 
be a’ bar to the heir, and leave no subject of a suit for the 
devisée, although the estate such as it was, came to him, 
and the damage was actually to him. Accordingly when 
the same plaintiff, in*the last case, sued as devisee, there 
was judgment for her. These cases are contrary to several 
in this country in one respect ; which is, that upon a cove- 
nant-of seisin the assignee of the land cannot have an’ 
ii Since the breach is necessarily before the assign- 
eat. Greenby v. Wilcox, 2 John. Rep. 4, and Beckford 
“Paige; 2 Mass. Rep. 460. That difference does not 
Sef'thie question before us; and the case of Kingdon v. 
(tle, i@a clear authority for this principle, that when- 
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to hirnself 
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Deo. 1834. ever a person is. in t : opt 


Marxtasp Govenantor, eviction. 
Adm. 


v. 


Caumr. 


IN co ays. ae 


‘ity of estate with the 
efe is not necessarily to 
the damage of one who ly a privity of contract ; 
bit that such latter person must particularly show fis 
damage, before he can sue on the contract. It’ further 
establishes, that the action of the person who mb a 
privity of contract will not lie, because a 
would be a bar to the person who had the pr 
to whom the injury is immediate, and who 
the first right to satisfaction. 

Upon the whole, therefore, the Court is of opini 


upon authority and reason, that a publics ill 34 _ ® a 


ranty from his vendor may sue upon a covenant oI 
ranty to his vendor; and as a consequence, that i 
cannot sue, until he shall have sustained damage by ms 


satisfaction upon his own covenant. 
This is the more proper here, since the rule established 


in this state for measuring the damages; because the 
plaintiff’s intestate ought not to recover his 
money, but only what Marcum recovered from him; that. 
is to say, the purchase money and interest paid by Mar- 
cum. Williams v. Beeman, 2 Dev. Rep. 483. — te 
The observations on the first point supersede the neces- 
sity of examining the question, whether an estate passed — 
by the defendant’s deed or not. The declaration is not 
framed on a covenant to convey, as if this were such an 
agreement and not a conveyance; but on this as a covenant 
of warranty of an estate conveyed. The gravamen is the — 
eviction of Marcum, the assignee, and the damages arising 
therefrom ; and not a refusal to make an assurance. Now 
the eviction of the intestate’s assignee can never, per se, 
be an injury to the plaintiff; but to, the assignee alone, 
until he shall have called on the plaintiff to make him 
whole. When that shall be done,.the plaintiff can state a 


case in his declaration, on which a special damage to his . 


intestate, or to himself as aaniniatraue: can be ove: ‘and 


assessed to him. 
Per Curtam. Judgment affirmed. 
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OF NORTH CAROLINA. 


re 
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a3 tS SUMPSIT ee damages for the oe 

writien contract, viz. : 
-Irvine, do agree to convey to Wm. J. T. 
| @ certain piece or parcel of land adjoining the 
tof land which said Wm. J. T. Miller bought of me. 
to run as follows: to begin with the line where 
es the main big road leading to M‘Swain’s ford on 
‘inst > Broad River, thence south-west course with 

es = se of the old field down to the Still-house Branch ; 
¢ up the said branch to the said Wm. J. T. Miller’s 
eo the three hundred acre tract. January 15th, 1829. 

“The condition of the above obligation is such, that if 

fhe three hundred acre tract which the said Wm. J. T. 
~ Miller bought of the said Sarah Irvine does hold out to be 
; ‘four hundred acres after being surveyed, the above obli- 
_ gation of Sarah Irvine is to be void and of none effect. 
January 15th, 1829.” 
E + On the trial at Rutherford, on the last Cirevit, bebe 
his honour Judge Marri, after the plaintiff had proved 
the execution of the contract, his honour held, that no 
pr a pp in it, the action could not 

be maintained. The plaintiff then proposed to prove by 
parol evidence, that the contract was founded on a valuable 
consideration. His honour refused to receive the testimony, 
saying, “ that to do so, would be to alter, or add to, the 
written contract.” The plaintiff was nonsuited and ap- 
pealed. - 

No counsel appeared,for either party. 

Rorrm, Chief Justice—The question presented in this 

, _whether the consideration on which a written 






















rol. is founded, must appear in the instrument 
Soma tc ‘scask aiic-vrtaitn ok sony be sesaal take 
voce. At the common law, every agreement not under 
* 





OUR 


der mae inet ; but. the consi- 
power—by the salted ent, 

lee by witnesses. The question therefore depends ‘upon the 

/act of 1819. (Rev. ch. 1016.) It is a new question in 

our Courts; and as it involves important consequences, 
and is one upon which there has been, upon. similar 
statutes, much conflict of opinion in other Courts, we 
have very deliberately considered it. The ma A 
Court is of opinion, that the statute does not 
the case, and that the consideration may be proved los 
as before the statute. The act does not, on the oné Han 
give validity to an agreement, merely because if is writ 
ten; but leaves the common law in force, which makes. 
consideration indispensable to its validity. So, on 4 
other hand, while the common law pong an 
ration, the statute does not preserietoe at hall be pre 


magnitude had been intended: as that no: 
should be required when there was a writing; or that, if 
required, the writing should set it forth; we think each — 
would have plainly appeared by distinct enactments, = 
that neither would have been left to doubtful i ce. 
© The provisions actually made seem to have the obvious 
purposes of protecting persons from being drawn inconsi- 
derately into sndden engagements porn oir 
properties in lands and slaves, and a the misunder- 
standing and misrepresentations of 11 extent of such en- 
,Begements, by witnesses. Hence the contract must be 
‘ put into writing and signed by the party to be 
therewith. It need not be signed by both parties; ‘the one 
charged by the contract must sign it, and his signature 
shall suffice to charge him. If both are chargeable by the 
contract, as written, then both must sign it, tocharge both. 
But if one only is to be charged on it, there seems to be .. 
no reason why it should contain any matter but such as 
charges him; that is, such stipulations as are to be per- 
formed on his part. It does not vary his contract, explain 
or alter it, to prove a consideration aliunde; for at the 
common law, such explanations or alterations by parol 








y.Tiy have entre! but con- 
sda atinns merits, the weight of 
e to which our own ce inclines. 
‘with respect ; but, none of them 
i en 
gre sok caseriction prodacod on the mind by 
hose who made them. 

‘it must now be deemed the settled law, that 
te of 29th Charles 2, contracts for the sale 
onsideration of marriage, and to answer for 
if another, must state. the consideration. The 
Seay waar 1804, in the case of Wain v. 
obeyed and has been followed by the cases 
v. Wakefield, 4 Barn. & Ald. 595, and 6 Eng. 
Sat te teem, Reynolds, 3 Brod. & 
ee ber. 328,) and Lyon v. 
of Exchequer, Fell on Guar. 318. The 


alsion un cst edie Wain v. Warlters, as 
leading one. They are but submissions to that judg- 
it, hich was that of the Court of King’s Bench. No 


has much more | juthority than the decision of any 
‘Court, or of a Superior Court followed by those which are 
iferior.. The silence of ‘all.the Courts and counsel from 
) reign of Charles the Second, to the year 1804, implies 
‘that the law was deemed certain during that long interval. 


sion? It cannot be said that we have no means of ascer- 
taining ; and that the question was not. made, because the 

‘was deemed plain; for in Ex parte 14 
~ Ves. 189, Lord Expon said, there was a variety of 


] _rities “@irectly contradicting Wain v. Warlters; and in” | 


Ex parte Gardom, 15 Ves: 286, he says, er 


Vou. 1. 14 


































_ On which side of this question was the professional impres- . 
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OT ki Gerad dita Need 
tion, against that of the Judges of the > 
forthe cake of Rie tarenpony: ser Rae a 
be the law up to the time of the case i 
struction was rendered sstheictatina dal nat 
cannot be denied, that if it was the true one t 
the word agreement in the statute of Charles, iti 
true here, upon the word contract in our. act. 
Expon is not the only English Judge, whose 
not accord with that decision. In Egerton 
6 East, 307, which arose on the 17th section of 
of frauds, the decision was i 
section provides, “that no | 
shall be allowed to be good, dane ool te 
randum in writing of the said bargain be made am 
by the parties to be charged with such contract. 
contract then, was simply a bill of parcels wit 
\\and yet it was held valid. The case 
Lord Ex..ensoroven, at Nisi Prius, who: 
Wain v. Warlters, and thought the case 
cedent and so ruled. But when the question was ar 
- in Bank, he and the other Judges distings up 
the word bargain, instead of agreement. If be : 
ference between “ bargain” and.‘ agreement,” 
to comprehend it. But that difference could o 
the context of the 17th section, which calls the bargain — 
“such contract ;” which surely must be as comprehensive — 
as “ agreement.” In this. country, we find as little satis- — 
faction expressed with that case, as ee | 
after the decision of Wain v. Warlters reached s,athe = 9 


without great consideration, in conformity to i it; and after 
being thus established, has been followed in that, state 
unfil it is there, as it ought to be, settled law. But! 

cellor Kewr, then Chief Justice, dissented from* it:.in 


Leonard v. Vredenburg, 8 John. Rep. 29. In or One. 





; wae ai tape. 
‘pol ie ate ‘e. : 
id f i hench. ‘An Violet 
4 ot Spree: Court’ of ‘the United ain 
ihe  Waer' Warlters, upon the words 
aie eement,” in the statute of Virginia; but I 
Rs pre nise * asd “agreement” there, are not 
e different instruments or those of different 
it are Obviously referred to the same thing; 
> being the agreement and vice versa. This 
unwillingness to deny directly the 
| but the still greater unwil- 
s to fellow i, a sa reasonable one. In Connecticut; 
{ sit sd to it an able course of reasoning, 
mus! “Jatlaseee a dispassionate mind, not 
i ‘by authority. (Note to Wain v. Warlters, 
rican edition of East.)} In South Carolina, the 
is tl reserved for decision by the Court; the 
t+ ig being expressly put in doubt. 
's, the whole law, and all the cases up to 
d in Packard v. Richardson, 17 Mass. > of 
‘Chief Justice Parxer, in an elabo- 
: vite eorrectnese, as Chief Justice Par- 
e in Hunt v. Adams, 5 Mass. Rep. 
rrul These last decisions are entitled ~~ 
‘res “ie use in Massachusetts the statute 
x sss leat dg ed 
had been made 
a: law in respect 
| in the written memoran- 


_sofhoweane sc vaio that from their 
netic ‘a doubt had never been entertained | 


Es be enigkitiaity tence 
to be'against Wain v. Warlters. At all events, the autho- 
‘case is at least neutralized, and this Court is 

















any oH GO 
"requires the consideration to be stated, it doesso in all’ = J 
We do not perceive eee = | 
executory, considerations in this respect, as’ there is: . 
same danger of perjury in proving either. © Our | 
goes on this; that the statute does not extend:to’the com> . 
sideration at all, but that the fraud and perjury provi + 































Gaston, Judge, concurred. 


Dantet, Judge; dissentiente.—The uo 
passed in the year 1819, declares, that’ all’ co 
sell or convey any lands, tenements or h : 
any interest in 2 ecaning to al oe | 
effect, unless such contract or some r hid 
thereof, shall be put’ia wrideg aud Makai sya ‘s 
be charged therewith, sone oI 5 
lawfully authorised ; except contracts sa s not 
ceeding the term of three years.” The ¢ 
decided is, whether the consideration is such 2 
contract, as must necessarily be set forth in 
to make it good and available under the stat 

The British statute of frauds, 29 Charles a 
upon this subject, makes'use of the word a I 
of the word contract, as is mentioned in our cs 
has been put upon the British statute, I think ou, 
placed upon ours. Wain v. Warlters, 5 Bast, 10, de 
‘in 1804, was an undertaking to pay the debt ofvano 
The written engagement signed, was in these 
“ Messrs. Wain & Co. ; I will engage to pay you by 
past 4 this day, £56, and expenses on bill, that amount, 
Hall. (Signed.) Jno. Warlters, (dated) April 30th, rons 
It was objected that the writing did not express the consi-© -~ 
deration of the defendant’s promise, and that this omission 


could not be supplied by parol testimony, (which the plain- 











any considers Sank CARN wncdon aes. 

nd yoid. hail Siceadedodiok, nich n view of the 

tat eeRerds, which avoida any special promise to pay 
the debt of ‘another, “unless the agreement upon which 
po npr some memorandum or rote 


, . 3 consented, and included the consideration 

‘ ‘the p e, as well as the promise itself; and 

writing, fo “want of including the consideration of the 
lise, he thought it could not be supported by parol 

poe, whic it was the object of the statute to exclude ; 
‘therefore non-suited the plaintiff; A rule nisi was 
fined, for setting aside the non-suit, and granting anew 

on the ground that the statute only required the pro- 
Se beets Geet aft contre wo ba io writing, snd 
. ole might be given of the consideration, 

ch did not go to contradiet it, but to explain and sup- 

; ypromise. After argument in the King’s 

e was discharged. Lord Exrensoroven in 

opinion, ‘said, “it seems necessary for effec- 
shies ‘of the ner sare ta oraleeiention 


didtenaTichhs-miid then. it: would. rest. altogether on 

_ theeonsciences of the witnesses, to assign another conside- 
~ “ration in the one-case, and to drop the condition in the other, 
Pap eg npr san hap aimee 
it was.the object of the act to exclude, by requiring that 
the agreement should be reduced into writing, by which 
the consideration as well as the promise would be rendered 





“S eonard v. panies “8 John. 29: Also in New-Hamp-- 
shire, Neelson v. Sanborne, 2 New Hamp. Rep. 414." But = @ 
in Massachusetts, where the statute of frauds is nearly a 
verbatim copy of the British statute, the rule is ‘rejected, 
and parol evidence admitted to prove the consideration. ». 

Lent v. Padelford, 10 Mass. Rep. 230; Packard v. Rich- oa 
ardson, 17 Mass. Rep. 123.. So in New Jersey, Barkley a 

v. Beardsley, 2 South. 570. In Connecticut, J 

has made a vigorous attack upon Wain v. © 

(Note to the American edition of East.) Chief Justice oo 
xen, in delivering his opinion in Packard v. Pee arom . 
which was in 1821, predicted that Wain’ v. Warlters — 
would not be recognised as law, if the principle ev 

to be again examined in any of the Superior C 

Westminster. In this he was mistaken, for in that ve 

year, the question was again brought before > Kir 

Bench, in the case of Saunders v. Wakefield,'4 i 

Ald. 595, (and 6 Eng. Com. Law Reps. 530,) when 
authorities were referred to by counsel, and see 

their opinions seriatim, and affirmed the ¢ 

in the case of Wain v. Warlters. . They say; that 

fourth section of the statute of frauds, an 

the debt of another, must, in order to give a cai — 

be in writing, and must contain the 10 

promise as well as the promise itself, and parol evidence 

the consideration is’ inadmissible. Bayuey, Judge, * aid) 

* Ife too, that the word aghstertnt Seat Saami 

pled with contracts of marriage, and fate sale’of- 

now, in those cases, it is clear, thet the echalaanaennin 

~be stated. For it would be a very insufficient ag 

to say, ‘I agree to sell A. B. my lands,’ without 5 

the terms or the price; aind 3f thous inhi leap by 
parol evidence, or, aieshi- ot ke oid wioecraee tn 
which.the statute meant to goatd; viniGl having importisit LP fe 
parts of the contract proved by parol evidence.” Hoi- °°} 
novD, Judge, said, « that upon an agreement upon conside- sis 
ration of marriage, or a contract for the sale of lands, it is 
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oaPlea pop ati wokent In 1907,.i0 
of Lyon v. Lamb, Fell’s Mer. Gua. 318, the Court - ! 
er admitted the doctrine in Wain v. Warlters. 

‘question has been twice brought immediately to 
otice of nna in South Carolina, but no direct‘de- 
man In Stephens v. Winn, 2M‘Cord, 
ideration was expressed in the face of the 
neha any offer to prove it by other evi- 
a case in 3 M‘Cord, page 158, there were two 
s, and the Court was of the opinion, that 
d to the other, and the consideration by 
s made to appear in writing. The Court 
the doctrine in Wain v. Warlters should 
to contract executory on both sides; that if 
has been executed, then the terms of the 
2m the other side being in writing, could be en- 
| did not contain the consideration. They 
y. that, “Tf A., in consideration that B. 


sere (ig house, promise to pay him 





! norgane > and B, does undertake to build the house, 


* ee 
met 
A 


it the matter, and this constitutes an 

of if consideration of a promise to pay 
co of something moving at the 

e afterwards performed, it might perhaps 
with the letter of the act, that it 
Fete AAA Min promi, an conndns 
of the agreement. ‘But if B., in consideration 
i aleentedihien do:seach money, undertakes fo 

Id ho yhere the undertaking is altogether on the 

B.; the aggregatio mentium, the meeting of the 

s, is past and gone, and the contract consists alto- 

; sther of the promise to build.the house; and in such a 
‘© case the requisitions of the statute would seem to be 
fulfilled, if the promise itself was in writing; although like — 
every other contract, to make it obligatory, it must be 
founded on a good consideration, which might be proved 
by parol.” But the Court then proceed to. say, they. 





nolds, brought to their notice. All the cases. 

in the opinion delivered, sath inane. BNON Rae sciee 
which do not profess to overrule Wain v. Warlters, but 
contain dicta throwing doubts on that case. I. do. not 
know the wording of the ‘statute of frauds .in South 


Qnd, I am at a loss to see, how the Court could e 
tained the idea, pabagewenyr es 8 
in frauds and perjuries, when the amount of 


amount of sony o unt of ati wae 

after paid or delivered. It ened bythe ail we 

mischiefs intended to be prevented by the statute, 

as well arise in the first class of cases, as in the. 

is a distinction which I nowhere find in any of ‘the 

rities, and I cannot bring my miud to the nl, 

that the distinction is a soundone.- Siuaeet : 
Without a good consideration, no oh le: ee 

enforced at the common law. The framers of the e 

well knew this. Can it therefore be su; ose: 


iy 
‘ 
+ 


— 
> —— 
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as -— 
as 


as 
Zz 


wa 


ties, and the perjury of witnesses, did not contempl: e that 
rotole viens tbs Soreseeeat aac » ef 
writing, as well the consideration to be paid, or whi 

had been paid, as the engagement on the other side? . 
qscmns to me that it: id; aad that the, weighs:ch-oulheetiee’ 
is on that side of the question. <a oe 
opinion, that the judgment must be affirmed. a 

Per Curiam. Judgment revered: 


— 
~ 











When’ this Court affrine the jodgment of the Superior Cour, ordering a 


. +3 " defendant in a ca. sa. to be imprisoned, it directs a procedendo to the Court 


ha the judgment into effect. : 


Tap 1s case came on before his honour Judge Seawe1, 

at'Randolph, on the last Circuit, when it appeared, that 

' had been arrested under a ca. sa., at the 

of Smitherman and Page, for the use of James 
“et bond with vabl 

a d given a with security, payable to 

nee — papenmeed for “ his co hl appear- 

re the . es of the County Court of Pleas and 


4 3 ‘ hee essions, ane be held for the county of Randolph, 
. atthe Court-house in Ashborough, on the first Monday of 
> “August next, then and there to stand and abide by such 
p ‘proce : “ee may be had by the Court, in relation to his 
taking the’ benefit of the law, provided for the relief of 


shied RF 


debtors | certain cases.” Upon the appearance of the 
- defen » County Court, his counsel moved for his 
charge ies the ground that the appearance bond was 
I and’ void, being made payable to James Page 
aa , instead of Smitherman and Page, and for other 
defects in” its condition, whereupon the Court ordered 
be discharged, and the plaintiff appealed 
. th Bipater Court: » His honour: held, that “it was 
at Cor pete it for the defendant to object to the informal- 
f the bond, which by the act of assembly he is required 
der fc his release from confinement,” and reversed 
order of the County Court, and adjudged that the de- 
ould be imprisoned until he should be discharged 
pire proceeding velietpl From this the 
defendant appealed. 
No counsel appeared for the defendant. 
Mendenhall, for the plaintiff. 
Gastron, Judge.—-The Court affirms the judgment 
which has been rendered in this case in the Superior 
Vor. 1. 15 
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< INTHESUPREME COURT _ 
Deo: 18% Court. Wede-em® it unnecessary to say more, in support 





pe rn GpeNTSS I ertnsaresipl prec: Wage gal 
ta ‘thane. sot “Soe: In. she eprnape se he Tomar haem, 
which we entirely approve. 

In general, this Court enforces by its own process the 
execution of its own judgments; but as the defendant is 
not in person before us, and if he were, from the consti- 
tution of the Court, the ulterior proceedings, which may 
follow upon the judgment affirmed, could not be here had, — 
we direct that in this case a procedendo issue to the Supe- 
rior Court of Randolph, to cause the judgment Pak a 
dered and here affirmed, to be carried into effect. 















Pan Cunsam. Secigisaa, seid 
Pia swe aa 
THE STATE o. LEE OSBORNE. © ss Suites 


Discharging a rule to show cause ry 
not a jadgment from which an appeal can be tphieg,. ed 


Tue defendant was convicted on the last:C) 
Anson, before his honour Judge Serrzz, of t 
father of a bastard child; peor 
stated, “a rule was moved for and obtained to show c 
why a new trial should not be granted for misdirection of — " 
the Court, which, on argument, was discharged. From 
which the defendant prayed an bi chp 
eae and it was granted.” 

The Attorney General, for the state. — oe 


>. -_ 
Pps Seat 
— 


r 
» t 


Per Curtam.—The case is not in a state for } 
of the questions argued at the bar, as no nt of 
“Superior Court, either final or makes anata 
the record. ‘The discharge of a rule to show cause, 

a new trial should not be granted, mre ad 
judgment within the act of 1831, ch. 34; which means a 
decision of the Court establishing a right of the-plaintiff or 
disposing of some pert of the defence conclusively, as that 
eer made, or that the oheienine over, 
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heathy tat THE STATE »v. HUGH COBB. 


"Aen india fins oir nt hn of pt 


ik, in a particular county, is a public law, and need not be recit- 
ee: 




























re defenda tas put upon his trial at Caswell on the 
f nit before his honour Judge SEaWELL, upon the 
indictment. “ The jurors for the state upon their 
ent, that Hugh Cobb, late of the county of Cas- 
farmer,) since the first day of February, a. v. 1834, 
“is to say, on the twentieth day of February, a. p. 
with force and arms in the county of Caswell afore- 


j, and did then and there, by such felling of timber 
d, 0 n the 20th day of February aforesaid, obstruct 

ec. the ereek aforesaid, in the county of Cas- 
rel aforesaid, to the great damage of the owners of the 
Jands on ip eek aeetare tothe sci of General Amen 
palin made and provided, and against the peace 


indictment “was founded on the act of 1833, ch. 
‘144, entitled, “an act to prevent the felling of timber, in 
the run of Hogan’s creek, in Caswell county ;” which en- 
“acts, “that if any person or persons, after the first day of 
‘February next, shall fell timber in, or otherwise obstruct 
‘the channel of Hogan’s creek, in the county of Caswell, 
“shall be guilty of a misdemeanor, and may be indicted for 
the same, in the County or Superior Courts of the said 
county, and on conviction, shall be fined at the discretion 
of the Court, not exceeding twenty dollars, for each, and 
every offence’against this act.” 

Upon the trig) the defendant's counsel mie the Court 





for further panies aa 


ites 
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6 TN, Re COURS 
=~ toi the jury, that unless the _ proved 
was sich as to- hinder tho passage of fish, ‘the indict- 
~ ment not be sustained, which his honour declined. 


~ person offending. This motion was\overruled; but his ~ 


~ gide to put it in issue by nul tiel record, if the issue to. 


: © animlaniasiehaiansticciaieeir “rage a a 
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The defendant was convicted, and moved. ip arrest of | 
judgment, that no indictable offence was created by the 4 
act, by reason of the omission of words of reference,tothe | 


honour inclined to the opinion, that the act was.a private 
one, and the fact of its not being recited in the indictment». 
would have been an insuperable objection, but for the acts 
of assembly curing informalities in indictments. Judg-» 
ment was entered upon the verdict, and the’ defendant 
appealed. = ahr) 
W. J. Graham, for the defendant. 
The Attorney General, contra. 


Rorri, Chief Justice —The indictment. is ded 
the act of assembly, passed i in 1833, ch. 144, * to ¢ 
the felling of timber in the run of Hogan’s creek, it in Cas ae 
well county.” The principal difficulty arises Uf on t cv 
doubt, whether the statute is a private or p bli one 
The indictment does not recite it, but concludes genera 
contra formam statuti, It is to be collected f es = 
record, that in the opinion of his honour, this is ; pr 4 
law; und in this Court, the counsel for the. d jefenc 
insists that it is of that character, and, ilies oy poe i 
the indictment is defective, because it does not state the 
statute more particularly. 2A Sebi = 

The Court is of opinion, that if this were a pr tate “4 ‘ 
ute, the indictment would not be good. The enc 
a private law, is a fact, which must be. found eanbeady:’ 
of record, to give the Court information of hi contents ;,. a 
and it must be so stated in pleading, as to enable the. Sh 
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- Mae . 
bak 


Court be preferred to one to the jury. The general com. 
clusion against the form of the statute, is not an averment 
of fact, but merely an inference of law, so that our statutes 


all, 
Bint sf geo cupeidoeion, we 00 that thins 







































OF NORTH CAROLINA. 17 
oh eS: 
a public law} ‘of which” the Cou ‘ind: jary"are bound to Dic. 1834. 
take notice, without proof. ‘The distinction between the Sere 
two kinds of statutes is not marked witha precision, either cose, 
in the téxt books or reports, which plainly assigns a partic- 
ular statute to the one or the other class. Tested by a 
free aasratd this would fall amongst private oa 
The. subject is a single creek in a single county ; 
which there is no navigation or general trade carried: on, 
as/far as appears in the statute, the indictment, or the case 
Stated. But by another criterion, it is determined to be 
blic. It makes the obstruction of the channel of the 
eek, “a. misdemeanor,” and enacts, that any person 
“thereof, shall be liable to be indicted in the County 
per ior Court, and, on conviction, shall be fined at the 
mn of the Court, not exceeding twenty dollars. 
is not limited to particular persons, but extends to 
yin barely forbid the deed, and impose a pen- 
ul veder the perpetration a crime, to be prose- 
b y indictment, in any of our Courts of Record, and 
d by a fine to the state. In Rer v. Buggs, 
op. 428, it was held, that giving a penalty to the 
re ea statute public; for it concerned him as 
“representing the body politic, and touched the 
venue. That case is recognised as law, in Rez 
ae. 1066, which lays down the same 
th more in this case is the law to be judicially 
3 for th creation of a crime, of which all persons 
y capable, and rendering it punishable by indictment 
id fine Peo inform the Courts of the law, since every 
‘charged at his peril to abstain from all crimes, and 
pret duty of magistrates to punish them. 
aan found in the common place books, that 
sn” an indictment is founded on a private act, it must 
i eit, ates when properly understood, in conflict with 
his 0 The meaning of such passages is not exem- 
plified by Ghai editiors, in whose works they are found ; but 
we suppose them, necessarily, to refer to breaches of pub- 
lic duty, eae indeed by indictment, according to the 
Care law, ‘the duty in that particular instance, . 


i imposéd ‘oath charged, by w law against 










designat Sherocte the a ential suport rage if a 
town be incorporated and its authorities be invested with 
to raise money to keep the. streets in repair, and it 
is made their duty to raise it; but the act does nét in, =~ 
either case expressly declare thet default shall be a misde- te 
meanor, or be indictable: in those cases, although by the” 
public law, the neglect to repair the highways be a mis- 
demeanor, and the offenders may be indicted, yet aes ot 
imposing the duty and burden on the particular 
duals must be shown. The reason is, that the C ur cou 
not otherwise know that it was their duty. Sind indict- 
ment would be like one under our present Ja’ inst 
overseer of the road, which did not pry 
overseer. But here the act extends to all p 
within its own body creates and defines the 0 
scribes the mode of prosecution to be by ii ta 
the degree of punishment; so that it is not me ssary 
any purpose to look beyond the act itself. : 
Upon the other points, the Court thinks, t 
error. The act begins by saying, “that if a 
pero” shall fell timber,” &e. and then uses these: word 
wtthen sk be guilty of a misdemeanor,” &c. without & aying nae | 
; reer person,” or, “ he or they so offending,” shall be 2 : 
Ekg eh mre one tt oto it ned 
a 


: 
es divs do, 


v et vs 


to with more favour, if the act professed to 
. or was highly penal against a misdemeanor. — 
ie nor »if is so clear, and the omitted words are so 1 
that implied from the context,’ that the Court is « 
auch is imply them in the case of an inferior mi 

ei ‘able at the discretion of the Court. — es 

Wheredif, ‘The policy which produced the tassel i nn” 

+ Rouefpa, the Court, and is not declared in the act. It See 

hed. been to favour the passage of fish ; but it aie. 


Bat ; 
Pave? ee * 
rn a3 : » “2 
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ae affirmed. 
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THE STATE v.. WILLIAM ORMOND. 


or biting off the ear under the second section of the act of 1791 
Bee ere ethene bs done om porpee, as well as unlaw- 


' mt den’ was tried, and a general verdict of 
gi ty found against him, at Green, on the last Circuit, 
* Bey: aed wing ji A 


i. “Ph “eh ir eer nn sree their oaths present, that 
» itiam Ormond, late of the county of Green, on the first 
de ay of Jar ary, one thousand eight hundred and thirty- 
~ fou ed ce and arms, at and in the county aforesaid, 
ly di ie a the ear of one Charles Joiner, at 
aforesaid, with intent him, the said 
e r, to maim and disfigure, contrary to the act 
Seen et fare meets coe provided, 
, and to the evil example of all others 
din, » and against the peace and dignity 
and the jurors aforesaid, upon their oaths 
id ae : = that William Ormond after- 
, to wi ‘on the day and year aforesaid, with foree 
Ceca It did make upon one Charles Joiner, 
he of God and the state then and there being, 
nthe said Charles Joiner then and there did beat, 
d ill-treat, and other wrongs then and there did 
ep oy thir kimag lay ea ang 
against the peace and dignity of the state.” , 
A motijon}was made to arrest the judgment upon the 
first count, hich was. sustained by his honour, Judge 
Norwoop, + pronounced judgment upon the — 
the defendant pay a fine of five dollars, 





SSE Sgt eR 
" te ge ee ee 


The Attorney General, for the state. 


Daniet, Judge.—The first count in thie i 
cael ce the cond saclay Sea 


ch. 339,) which declares, “that if any person or petaone, 
shall, on purpose, unlawfully bite or cut off an ear,” de. 


“with intent to disfigure such person,” &c., shall, ent: ss r 


viction, be imprisoned six months, and fined at the di 
cretion of the Court. The count. does not set forth: 
the defendant did on purpose unlawfully bite bot he et 
the prosecutor. The words,. on purpose, are in partid 
scriptive of the offence created hy the satutelcd » Court 
cannot pronounce the judgment demanded by the atute, 
unless the offence is completely described. © Le 
Hamper, Cro. Eliz. 147, were indicted for.p 
the 5 Eliz. c. 9. Exception was taken to | 
in that it was, falso et corruptive deporueres 
tari2; and although'at the end of the i 
sic voluntarium commissere perjurium, yet t 
help it ; and for this cause the defendants \ 
When an indictment is formed upon 
Charles 2d, it must pursue the words of th 
allege the offence to be on purpose, &e., 3 nd 
was done with the intent to maim and di figu re 
Crown L. 402; Carrols case, 1 Leach, 6 
the statute 9 George Ist, c. 95 (eumaandady ta calles 
Act), which enacts, that “ if any person or person 
wilfully and maliciously shoot any, person in any di 
house or other place,” &c.. the indictment mu 
the words of the act, and charge the olen be | 
“ wilfully and maliciously,” as well as fel 
tai tl a 


ae 


nae 
ul 


a : 


- Davies’ case, it was Jaid to be done “ur 


ciously and feloniously,” omitting w fully and ne dill bye 
majority of the Judges, who. comigide i hacer 
fully and maliciously” as in part desc of the off 

2 Leach, 556; 1 East’s C. L. 414,4 





i to “perceive, ‘ss agree neem 
to bite off another’s ear, and at the same time 
e to do it. But as there are several other 
} besides this, mentioned in the same section, éither 
ch could very possibly be unlawfully committed, 
se sing the act, we think the rule and decisions 
shoul be wniform in each and every case that can arise 
oe tion; therefore we are of opinion, that the 
os eee the judgment on the first 


=e . a d the second count, and are unable to 
g-mOEetem is defective. Nor do we discover upon 
._ the whok : ec «eso gggpdaehaaame the second count 

wh. i be a re The first count’s being defective is 
son for snitsting the judgment upon the second 
“Chit Crim. Law, 249; 1 Bos. & Pul. 187; 1 


mitigated 
oF wopld be the stme, with repect oiling a master 
i clieuenstanets. 


eh 


n ini indlotaa Siw the meirder off cio Rich: 

¥ on the trial before his honour Judge 
mbe, on the last Circuit, the jury 
i sctidied pardint: ¥is 


3 prisoner Wil was the property of James 8. 
; d Baxter, was the overseer 





which the-former claimed to use exclusively on. he 
jon account of his having helved it in his own tine 
which the latter directed another slave to use on tha 
That some angry words passed between the isoner 
the foreman, upon which the prisoner broke out the helve, - 
and went off about one fourth of a mile to his ae | 
‘was packing cotton with a screw: that very: | 
the dispute between the prisoner and he foreman, 

- ter informed the deceased of what had: c a 

ke fepadiauald went into his house: that. 

_ “ed was in his house, his wife was heard to m 

not my dear,” to which he replied in a- 
voice, “I will:” that in a very predin: 2 
deceased came out of his house to the place w 
man was, and told him that he, the deceased, wi 
the prisoner, and directed the foreman to ti 
hide and follow after‘him at a distance; t 
then returned into the house and took. hy 
his horse and rode to the screw, a is! stance of 
hundred yards, where the prisoner was at W 
deceased came up within twenty or | 

~— screw, without being mre yt 

mee and hastily got over the fence i 
that the deceased with his gun 
ae to the box on which the pri 
“> im throwing jin cotton, and 





down: Tint. che: ptteounn: Aiea ay: 


re ey 


© ® . manner and came a a 





pecs ight « we 
, tl “ho could not go far,” that the deceased 
A hag ng down his gun, mounted his horse, and having 
ee m nee s foreman, who had just come up to pursue the, " 
prisoner likewise, rode round the field and headed the yu : 
rz that ‘as soon as the deceased had done this, he ae 
, got over the fence and pursued the prisoner — (. 
Pia oe Ga Ns prion discovered he was or 
te changed his course to avoid the deceased, and _ 
ther direction towards the wood: that after 
b ra 3 uiFsuing | prisoner on foot two or three hundred yards, vg 
i tlie hoon 2 up with him, and cadote dent 
right ha EES cicciscanee, the “ongross crdecod se . 
“ne er one were runing towards the prisoner and 
ne : that the prisoner had ran before he was 
ov i chaslehed five or six hundred yards from 
| } “he was shot: that it was not more than 
¢s from the time of the shooting, till the 
7 t came to where the prisoner and deceased 
Bisaito's shere time the said slaves came 
ordered by the deceased, one of them at- 
ee en Peboner who had his knife 
t thumb of the deceased in his mouth: 
r ‘sttutk at said slave with his knife, 
sut the deceased in his thigh. heat 
pe privo i deceased, after the deceas- 
€ prisor Fait deceased received from the — 
found in his a = oem eager his death’; 
B during the scuffle. 
_— ri heed rb tee 
‘tor ‘the nearest woods and escaped: that 
d not pursue him, but directed the slaves to 
ie devensed soon recalled, the slaves, and “ 
dece 1 was sitting on ground 
up the’ deceased said; « Will 
= ont hada ae ei 
a. this fix.” That besides the wound 


4 
° 





the same day in pepe! thatthe p ei 
same day to his master, and sw red hin 
that the next day, upon being arrested and in 
the death of the deceased, the prisoner excla ed, 
possible !” and appeared so.much affected that. he al | 
near falling, and was obliged to be supported. - 
homicide and all the circumstances connected — ' 
took place in Edgecombe county. a eek. aah 
“ But whether upon the whole matter aforesaid th it 
»* Will be guilty of the felony and murder in | he i i fic 
Ment specified and charged upon him, t said j rors ie 
"are altogether ignorant, and pray the advice of t en 
thereupon. And if upon the whole matter afor , ite 
shall appear to the Court that he bed 
murder wherewith he stands charged, then ‘ey | 
guilty. If upon the whole nodtior ona he 
to the Court, that he is not guilty of the n 
charged upon him by said indictment, then th 
"upon their oaths aforesaid, do say, that the se 
guilty of the murder aforesaid, as the : id 
himself above in pleading alleged, but t 
is only guilty of feloniously kilibg and 
ee Baxter.” Upon this special ve 
gave judgment that the mfenice fi de gui o 


+ B.F. Moore, forthe prioner.—It is cor 
sdivepledd sh eho dl cabahie=- unica be 
seer, was invested with all the authority of © 





! 2 death of the slave. It is 

lat d to surprise the master into a sudden gust 
ae nd, 7 On this account death inflicted during such, 
‘ma iy well be. mitigated to the offence of rien” 
Bat iti is only the surprise of the passions that 
ten » their transport. Divest the act of all idea 
sit then becomes deliberate, and in law there . 
fe ce between shooting for the disobedience 

nt of feiisnidg away, and many days thereafter. 

the thet if Baxter’s shot had been fatal, he had 
of. r and not of manslaughter. For, that’ 


gun Fk guaceatiod to the cotton screw with 5." * 


= to she ot the prisoner, if the latter should make » 
anif from his whole conduct, and particularly» 
he fact of his directing the foreman to walk be- : 
ance. If he had armed himself for defence, 


a aflict with the prisoner, he would have 
his,aid and kept it at his heels ready for the 
fe bloody purpose of shooting had certainly 

and the time given him for reflection, and the 
ae evince a settled design and 

Sass not surprised into the act 


ites cables snes: that if on 

er had rushed towards hiin in a threat- 
turned, being unable 
ain the the act had been homi- 
ee ape caret crete 


e > Tae 





public mind, thkt any dines wey be 0 0, te 

the perfect submission of the slave to his 1 nas pt s3 

and that any resistance to that will, pram of am 
sonable, lawfully places the’ life of the slave at his tr 

feet, it may be useful to attempt to draw. the li 

be any, between the lawful and unlawful e: 

master’s power. That there is such a line, though it m 

be difficult in all cases to find it, and fix i a a 2g 
is nevertheless true ; and although the Court : 


that in all cases short of homicide, they will ot om 


it, yet disagreeable and perplexing as the task mh $ 
they cannot avoid the search, so long as @ mast cs 
tried for the homicide of the slave, or so Tong as 
may set up any defence for the homicide of his m 
+} It is not intended to combat the correctness ¢ 
cision in the State v. Mann, 2 Dev. 263, th 
leaves the slave, when his life is spared, in the 
guardianship of the “ frowns and execratic s” of a 


a WV 


munity against cruelty. That decision 
by me as some have expounded it. Ind acl 
master cannot be indicted for a battery on his 
is not to be understood to — 
icted for any offence which t | 
I apprehend the sebaagiaen a the 
t they will take no rad 


the Court say, * vas ahellanes i Wi qu 
uncontrolled authority over the body; there is 
else which can operate to produce the e 

of the master must be absolute to render the s 
the slave perfect. In the actual conditi 
Inust be 80, there is no remedy ; this discig 
-“Theystate of slavery 5 they cannot be dis 





il ‘meshing? and 
. yey r, with great accuracy, 
sey > who used them, may be 
*e age WES which he avows of 
Ne eon, they do outlaw the slave, and 
ruction at the .will of his master. It is 
however, that they were never intended to cover 
ire relation between master and slave. If they 
humbly submitted, that they are not only start- 
dl to humanity, but at variance with 
7 rand decided cases. Uncontrolled authority 
is uncontrolled authority over the life; and » 
Sr peceatraled, can be subject to no question. 
late power is irresponsible power, circumscribed by 
* no Ii its save its own imbecility, and selecting its own 
~ means with han unfettered discretion. Absolute power is 
: empt fro fron a legal inquiry, and is absolved from all account- 
its e extent, or mode of its exercise. During its Z 
, it acknowledges no equal, who may check its © 
a ows no superior afterwards, who may right- — 
dedi oa ge te ome of the Court does 
precisely the relations of master 
ic subsisted in ancient Rome, and does now 


Turkey ; a relation which this Court 


human, unsuited to the genius of our la 
ar) y to protect the mester hie egal isha ote 
presen feos the trve boundary of 
awe It extends, says he, to securing th 
LJabou urs of the Jaye, and no farther. And he’. 
os that’ power over the ife of the slave is 
d by the law, because the possession of such 
wer t bi necessary to the purposes of slavery, 
hat his fe is in the care of the law. 
igs py oak ane 
ion, t kt But whether 


Bs es 





—_— 


Se 


- Pe 
a Fe 





either it is to be deprecated and tl abelane 
re wc) pond obo pty : 


.. of slavery. The Courts of the country sl 
“enlightened benevolence of the age, and ir 


ers Which one clase of the: people: <ihiMiae | jer 
conformity, not with the spirit tole ty te ber 


e 


rian who is guilty of savage cruelty, 
heaps upon hin the frowns and pigs i 
community.” All tic police mates egulate 
the feelings and vie ‘of those who dispense it = 

true then, that public sentiment will no longer tc 
excessive cruelties from the master, as is said t by: 7 Tarn, 
Chief Justice, in The State v. Hale ; by E NDERSON;, hiet 
Justice, in The State v. Read ; and by Rurr Ju 
tice, in The State v. Mann; and if it be t 

that the relation between master and ae ‘to aes 
covered from the opinicns 6nd Feeling: a the ma sters, we 
cannot hear, without surprise, that it is ba: sary caine» 
actual condition of things, to clothe t en master with an 
uncontrolled and absolute authority o 

slave. If such necessity now exists, ‘the 

spoken, and not the Judge. If such r 

exist, the power is given for abuse, and no 


ve ne 


” o 


. the objects of slavery. It would seem, re 


the Courts are lauding the Christian benevolen 

the times, manifested by the humane treatm 
slaves, they are engaged in investigating to’ iat, 7 
extent the master may push his authority, wi r ut See ' 


.ring responsibility. They feel shocked at the di 


they make themselves, but rise from their labour 


consolation, pipiens srs agh al. 


as to enjoy the 





ta OF nar ast ey: 


+. digclosu 2 has been ‘to . 
ueky + arr lid. moderate h Eis in ‘the toidhet > ee. 
i. ‘Of ‘pe Tin. FF tie coat ond how dee 
7 ° wil ll. be, if he use its legal license, . 
il I feel no | pleasure in the revealment, bad men 
i iow the: chieck of 
: rth r said in the State v. Mann, “ that the slave, 
rem ZS a alae, must be made sensible, that there is no 
a from his master, that his power in no one instance, 
. ” _ The language here is equally explicit, and 
as that before quoted. It denies to 
qa ‘smallest attribute of a rational or feeling 
It not only represses thought, and extinguishes 
deli on any command of his master, 
‘Tepugnant to natural justice it may be, and 
its execution is to affect himself or others; but 
§ to control into perfect tameness the instinct of 
r — rvation. It would be difficult, and if it were easy, 
d be e lamentable, to accomplish the former; but it 
ossible to effect the latter. Such insensi- 
al 1 defeat the very object of its inculea- 
Balas sof the. slave. For we can never hope to 
his powerful instinct of nature, with an adjust- 
ch vill quietly yield all its love of life into the 
pocion s master, and yet preserve it against the 
3 But if it were desirable so far to annihi- 
i as is beyond the reach of human ingenuity, 
to be ¥ accomplished by the possession of absolute 
bo ever fearfully enforced or terribly exercised. 
on 1 of master and slave may repress all the noble 
i manly sentiments of the soul, and may de- 
Soa being into a brute condition; and when 
thi BRS weidiill not'be ‘astonished to see ‘the mocal 
brute exhibiting the instinct natural to brute condition. 
nag must it always be, when we shall have reduced 
humanity to its. ultimate capability of degradation, to ex- 
ment of mind to adorn the 
e elation require that the slave 


i? 
te 
ike « 





itself; and that any attempt to restrain or F unish a s “ah 
for the exercise of a right, ehieh on debe ower. pean i 
ort Seep. hewn eS a : 
to the security of the master, or to that of s Bas - 
The doctrine may be advanced from the be enacted 
by the legislature, and enforced with alk; e1 varied @ agony... 
of torture, and still the slave cannot and wi 
believe, “ that there is no one instance” in w hich thet ae 
ter’s power is usurped. Nature, stronger than all, 5 
and at every price. When such a stim or 
the forbidden deed, punishment will, be 
elaim, or to warn by example. It pac 
but to gratify the revengeful feelings of one ¢ — 
Red bo infiewe tho bidtte Stee 

With great deference to the opinion alz 
on, it would appear to me, that a conc 
reverse, as to the necessity of absolute po 
should have been drawn from the 
can only expect to learn he wo he 
the power of the owner over him, fr 
which it is generally, and almost u ly, 
by the owner. If their treatment is now-so mild 
coming so, as rarely to require the interposition of 
tribunal for their protection, they will soon b 
the conduct of their masters, if not aught, | 
. absolute power is not the’ master’s right; i Be “the eo | 
quence which may be expected will be, that the sla > wih 
-apeathaneype py aera gr ce: temp or 
to commit the cruelties allowed by it. So important isi, 
ii, te, Laer. Ride Sea : Npoecpe 





e slave, ara ceca 
Jy ot alge ernie 


Soe & ore are found to be ‘alto- 
oe “Punishment short of death serves the 
or master, Boh wes cacrective and as an example, 


= d 
= 5 


us tity are calculated to produce death. 
d been resisted, a great degree of force 
a sed and the law would not have been 
mining the excess. If he had been chas- 
os fealgareedhaaapanpagrten: Die 
. But the prisoner was neither resisting his © 


‘the calamity grow out of any attempt to 
‘is confidently contended, that a master has 
ere ee nee tee iG ip Kill in slave fv 
bedience, however provoking may be the 
¢ under which itis committe that if the 
ieeeremmncen be ree.0f, bo has not for- 
is is conclusive, if the law will never jus- 
Co actanyynpabte upon unavoidable 
d will never excuse one except it be done 
2 or se defendendo. There is no principle 
w which will justify or excuse the death that 
‘been caused through the provocation of the passions 
bos io Bas saat wale 
| of master and apprentice, as understood in the 
eee 
in oo T cannot perceive the propriety of such 
y."The foundation of both-relations is the me 
é pillicd eid alihonigh "thé ‘slave may stand 
er grade than the mere apprentice, and be more 





‘who, in speaking of homicide by parents’ cme ee 

caused by immoderate correction, proceeds, «his! by: 9 = 

edict of the Emperor Constantine; when the ri 

Roman law began to relax and soften, a master ¥ 

allowed to chastise his slave with rods and imprison : 

and if death accidentally ensued, he was guilt a ‘of no Sy 

crime: but if he struck him with a club or a stone, slg i 

thereby occasioned his death, or if in any Se 

manner, (as by shooting,) “ immoderate suo eS utatur, 

tunc reus homicidii sit.” 4 Bl. Com. 183.~ OR or | 
It is not my purpose, however, to place t i : 

apprentice on the same footing. It is freely ca 

there is a great difference between the tw a c 

and that many cases of homicide c tec 

under the same circumstances, would ae ; 

prentice, and only manslaughter of a ‘slave. ' 

master has the right to beat his apprentice as ¥ ! . 

slave, but the principle is universal, witha solitai ry ; 

tion, that a man having the right under a.give “provos 

tion, to lay hand upon another, but using a ve 

lated to produce death, and death ensuing, «is ; 

murder. The exception alluded to is the: 

terer caught in the act. Bevil, 48. Now if 

disobeys, and runs from his master in ‘aaa 

chastisement, and the master shoots vod il him, ie 3 

murder. Bevil, 51, 52 and 53, and 62 § 2. — aS 

slaying of the slave under the same circum 

full allowance for the difference in their Kae 


— 


to account for batteries, saclbeer cipal elias ne OF 
the body of his slave, as it does in the case of an appren- 

- tice, yet when it is obliged to examine the extent of the 
_master’s powers by reason of a death, then it will apply 
te reasonable rules in investigating the master’s 
{ and the slave’s conduct and rights, which it applies 





a 


e; 1 + ifthe have this at ie of authority, to be exer- 
id apo pom his 0 own discretion, it is highly reasonable, that» 


@ is ‘called to account, the examination should be 


are it is the only protection which the slave can 


Be egy the law, and therefore ought to be 
corde that it. may be the more efficient. It is 


e level - mere property, and takes an humble stand 
is species. Here he is gem as a rational crea- 


pel ty, as is Setlaialte in indictments for the bat- 

ia , is here dispensed with ; and from this dis- 

tion | D it, would appear, that the Courts, in the 

rn lesd indictment for murder, have not recog- 

od 1 of the master from the accountability 

othe world beside, for the death of a slave. 2 

-prisor apes hice in’ the act of inaking off from his 

yerseer, who was prepared to chastise him. A master’s 

ority to ay his slave cannot be greater than 

‘a constable or sheriff to arrest for a misdemeanor ; 

constal ole may not kill in order to prevent the escape 

of 01 guilty iE rede OF ofience. The law has so 

a re for human life, that it directs the 

er > ‘teat an eseape rather than kill. Bevil, 

9 § 4, 165. If the officer act illegally, by. abusing 

isva author Y, or exceeding it, resistance unto death 

ot Fr urder. ibid. 194. But if the master have 

ite authority to apprehend his-slave, than a law officer 

hito arrest, under a precept, for a misdemeanor, he 

rtainly has not greater than a sheriff, acting. under a 

precept, hath to arrest a felon. Here the law again shows 

its tender and noble regard for human life and. its detesta- 

tion of ‘the shedding of human blood. The officer is not 

al to kill a felon, a murderer, or a traitor,’ 

escape be inevitable. Bevil, 114; § 1; 117,42. “ 





jury. In legal contemplation, therefore, it : cae 

The law enjoins it as a duty on the officer to 
rather than permit his escape, upon the { 
suppose, that if he do escape, he will pari 
penalty of his.crime. Such is not the” 
away slave, who, in general, may be certainly re 
No one will be found to maintain, that it is ¢ 
the master to kill his slave rather than s 
rary escape. The oriaciiee ‘es ta teapeana 
and not of resistance, between which there is a] 
difference. Act of 1791; Bevil, 114. oe 
whether tho prisoner is & he coxahdaaael > lig 
apprentice ; of one who had committed an aggray 
demeanor ; or even in that of n 
ensued, Feonclude thet he euuht Simi 
slaughter at the least. 

This brings us to the important 
Was the prisoner justly so provoked b 
under the inns of ordinary amen fi 
his reason to be dethroned, and to be ¢ f 
tion? Or, in the language of Judge Ha 00, itn 
case, “‘ was not the prisoner thereby deprived of 
and proper exercise of his rational f —e eo 
fury of resentment, not enreanonahiii Te he 
was, that ends the question. Wosit danas vocation, ai, 
allowing for the disparity of the free and slave c 


if. men in this country, was well calculated; evel init re oo | 


tolerably well regulated, to throw a man off his 
and excite a furious anger? If so, the State v. Merrill, 
' §@Dev. 279 (Rurrim’s opinion) determines the fate of the’ 
\ “Ptisoner. Pi mia sa amma 





Re is candour pronoance that they carry in them, 
in indica cy era —ompsalelioegemetin 

tally ber n mischief?” If his case can be made 

| adic thin seine d definition of murder, what bosom is 
ev rich does not luxuriate in the poison of murderous 

tl rare ee ses peed be wren 
os psegiamde agai the indiseretion . 

| “It may be murder ; but if so, it 

ui mot in the human disposition, but in a 

knows no frailty and shows no mercy. That 

hs dicared I will not suppose its intended: 

4 is case, and I shall, therefore, for the pre- 

he liberty of discussing the defence upon the 

iples which define murder, and distinguish 


re ho loniouskilingof« human creature wih 
tion. The act must have three intents. 1. An 
nee -2. An intent to kill or hurt unjustly. 
. ope must he deliberate. It is only neces- 


hoa to consider the deliberation of the intent ; 
te ed that the intent of the prisoner was to kill 
are ete but it is denied that it 


: I alicia thon ie provoking conta: 
1h As 34.93. ‘The mischievous vindictive dis- 
Ange il to constitute the crime of murder, is 
: want of legal cause of provocation. The 

re should be taken not to. confound a vindictive 

BS, d such an act as shows a vindictive disposition. 
Beil. and note. Every case of manslaughter, perpe- 
trat ett oye Martinis! cenit fines oe 
act simply, is the result of ordinary frailty ; a vindictive ~ 

Sapien 1. she stenndenh 36. arent poem 





196 IN THE SUPREME COURT 
Dro. 1634, ‘The former comes of a surprise of el pact the latter 4 


b= Fomenamen. wer RAS Big 
c Se A wil ni yur, 


illustrative of this definition, Bevil, Pigs Te 6 4 

§2,76§ 3. Stedman’s case, p. 80. Carey's case, p. 124.) 

But what is justly provoking cause ? In our search for. ~ 

the meaning of the expression, we cannot. consult the 

vague notions of men, as to insults. ‘There wouldr = 

be no certainty in them as a guide, but they would st 

men of all security for their lives. 'We must ap ea 

the common law as it has recognised <a S 

Its principles being bottomed on human nature. 

by legal restraints and legal privileges, ade p ts ) 

with a happy facility, to all the changes and mi 

of society, and to all the mutations in the rel 

parts. These principles having discarded the idl 

provocation from words, have resolved the itio 

their existence into the protection of the pectia ; ¢: ss 
Self-preservation, being a prime law of 1 

indispensable to the first and permanent interest 

the instinct is fostered instead of Pe 

policy of the law to cherish it, is what di 

to an excess of force requisite to preserve” gas 

an unnecessary homicide. If human institutions: 

‘blunt this sense as to effectuate a law which Nea apd 


wis 


blow for blow not threatening death, the introductionof — 
slavery, to a great degree, would: be already prepared. 
If, however, the degradation should stop at this point, still 
there would be a very ample scope for this powerful sense — 
to act in, and a dangerous attack, or a blow m 

‘death, being out of ‘the’ customary sufferance, 

“up, in vigour, the unsubdued though mutilated ee 
‘surprise it into action.” It is not the object of the law,in« 
its regulation of the relation of master and slave, to destroy. 

. y portion of the instinct of self-preservation. ‘Om the — 
og, Rectorate be rejoiced’ to preserve it entire, but 

a ee ee of ne ital 


a 
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onthe ae If this instinct were permitted Dro. 1834. 
to be. the slave, freeman, the autho- are 
rity of would. be- end. Hence it is, that wr, 
eeore ntial to , it it allowed to 
| enjoy, a wider range ; as in respect of strangers who have 
‘right to assume any authority, it is permitted to turn > ” 
~‘many degrees towards the condition of freemen. And 
| henee it is too, that whenever the law, for the purpose of 
“sustaining the relations of the several parts of society, 
deemed essential to the peace and safety of the whole, tol- 
witee agama suppression, it provides the best possible 
‘against any abuse likely to occur because of its 
air i extinction. Thus it gives to the wife, the pro- 
a love and identity of welfare ; to the child, the 
' affection ; to the apprentice, the guaranty of a 
nd; and to the slave, the guard of interest. In 
|, in proportion as these securities are weaker, 
B law itslt ought to be stronger; and in pro- 
p subjection in the one or the other of these 
s, is siiuived to be greater or less, so must the sup- 
on n of this instinct be greater or less. The subjection 


Hi oe ition of slavery ought to be greater, and so ought 
: e extinction of the instinct to be greater, than in any of © 

oop It is the legal duty of all who are 

» ir one of them. to adapt and ren so 


( =p in excuse of a deed occasioned by his neglect of 

t ~ If an apprentice, being under a lawful correction, 

If resist and slay bis master, it is murder and not man- 

latighter, because the law cannot admit that he was pro- 

jked; Ifa slave be under any correction, with or with- 

. “@utycause, from his master, provided it do not threaten 

ath or great bodily harm, and he resist and kill his 

*mmaaster, this is murder likewise, and for the same reason, 

asthe law requires this degree of submission from him. 

But if the apprentice be unlawfully beaten, and he resist 
and kill his master, it is not murder, because the law 

not required him to extinguish his instinct of p 
to‘sueh an extent, and therefore, it admits that he was 


Vou. t 18 





guish his instinct to so and: 

admits that he was provoked. . In a word, in those bounds” 
within which the law has enjoined it as a duty to curb the’ 
instinct of self-preservation, we are not allowed to display 
it, and if we do, the law cannot hear the defence of pro- 
vocation; but all display of it out of omen | 
admissible and is the effect of legal provocation. Thelaw 
demands it as a duty that we should tame our 


‘- + 


suit the condition which it has assigned us. It sup 08 ‘ er 


that this duty will become habitual, and c ue FAs 
easy performance, that we will conform carly to E 
requirements. This, and this alone, is the true f 

of all the distinction between the master and the’ 
tice, between the freeman and the slave. 

But having conformed ourselves to a given A 
degradation, to an enjoined submission, we are ready by: 
our very nature and habits, to resist any ¢ ation or 
submission greatly beyond that which webdel sarned to. 
acquiesce in as a duty. When a slave is required t — 
his back to the rod, he does it, because it is ust 1; b - 
when he is required to stand as a target for his m 
gun, he is startled: no idea of duty sustains the require: 
ment, and the unquelled portion of his instinct » ses his 
passions to resistance. od pet 

Human institutions are inadequate to the tiled 
a condition in society which shall impart to its } 
the highest perfection of philosophic fortitude a 
lowest degradation of animal existence ; which st 
into harmony the reasonable man and the 
brute. 

When it is declared thet w live sn rola man | 
creature, as in State v. Scott, State v. Hale, and pes cs i 
Read, and that he is the subject of felony at commonlawy 
that murder and manslaughter ‘both may be perpetrated 
on his person; that himself may commit both, it would 
seem to result that he was acknowledged to possess the 
enn stephen ae That they must 
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aes consists fi the fact, that there are 
some acts.of the slave which constitute provocation, that 
would not, if done by a freeman; some which would con- 
_ Stitute provocation to the master which would not toa 
© atranger ; and on the contrary, that a slave is not’ per- 
\fMiitted to be provoked at many acts done by a stranger 
‘ * freeman, which would constitute a lawful provocation if 
done by a fellow slave; and that a great variety of acts, 
_ done by the master, shall not be sufficient cause of provo- 
- eation, which, if done by a stranger, would so be deemed. 
that not in a single relation in which the slave is placed 
the law, is he debarred in every case of violence to his 
a) from feeling and pleading a legal provocation. 
we been successful in shewing that the deceased 
used his authority by shooting at the prisoner, 
act was calculated to produce a resentment 
* not un bly conceived, the inference in law is irresis- 
tibh , that if the prisoner, immediately on being shot, had 
tned and slain the deceased, it could not have been more 
than manslaughter ; and the only important point now 
s remaining to be discussed, is, whether the interval of time 
reception of the injury and the commission of 
ree the homicide, enhances the guilt of the deed. The law 
me: would be and nugatory as a rule of action, if it 
should a ¥ that the passions may be justly provoked, 
. fuse to allow a reasonable time for their subsi- 
ne hese Alam may be dethroned, it is 
hever guilty of the solecism of holding the judgment ac- 
-eguntable, till reason can be reseated. Whether there 
'#f nay. hi ve been sufficient time for that important operation 
An the faculties, is a question often dependent on the cir- 
‘cumstances of the case. The continuance of the original 
“exciting causes and the addition of subsequent stimulants, 






























being necessarily calculated, to prevent the restoration of 
reason, may prolong the time till they cease to exist; nor 

even then, at the very moment of their cessation, a 
| law dppand thet the ‘bosom shall retare to ite, calm pet 













































to run mountain high, Ic ~ a 
ed away, and the raving wind hath fled from the etude a 
leaving its enraged victim heaving with agitation bonaets 
a tranquil and sunny heaven. ge ‘tad 
The time in this case was but six or ch mint a 
the wound calculated to produce death. If thee me 
cause of provocation had ‘here ceased, it would be a rig id 
and unnatural rule, to require, at the ion ¢ of th is 
short period, the presence of a responsible judgment ; for it~ 
is perfectly apparent, that in proportion to the coverity of 
the injury received, will be the length of time which na- — 
ture demands to adjust the shaken balance of breton 
The prisoner had much cause to suspect ae ~ 
would prove fatal; amd no man, either t 
labouring under the excitement incident to such @ sittia= — 
tion, could, so soon, have quelled his fury, and recalled his* 
scattered senses. But these few moments not. allow- 
ed to be moments of rest and thought to the de 
They were moments of flight and active Par 5! 
a man dangerously shot, his wounds 
and chafed into agony by the friction ot he cesta 
the motions of his body; pursuit, by a man who had m 
itated and attempted a deadly injury; who called to his 
aid three more men, ready to execute his purposes what- 
ever they might be; who was well aware <i mdel 
condition of his victim, and who under the full conviction — 
of his shot proving fatal, cheered his comrades of the chase, _ 
by the unfeeling exclamation, “ he can’t run far.” Let it. E . 7 
be remembered too, that the prisoner, during this of 
«time, had run a distance of five or six hundred yards ; that 
he was overtaken by a man, who, in moments 
cool, when compared’with those in which he captured the 
prisoner, had not hesitated to shoot him at a distance of a 
few rods, and by what logic tan we arrive at the conclu- é 
sion, either that the prisoner had enjoyed opportunity to : 
Yegain his judgment, or that he had not every reason to / 
apprehend from the deceased the finishing stroke to his 
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life. How could he be trusted, 
ed to madness, who, in cooler: ti 
duty ; as @ tan, had deli himself to take. 
the life of ‘his fellow man ; a superintendent, had, 

) for trifling cause, attempted to destroy valuable property 

a ramen og care? In no no_part of the slave's conduct 








, had. violated every 



















f his course, and fee ial an encounter. 

Jpor faciviole, I cannot bring my mind to the conclu- 
" si0n; that this case is of higher grade than manslaughter, 
Mel that; and whatever may be the prisoner’s fate, I am 
C teenan declare, and with the most sincere candour, that I 
dosnt recngnie in his conduct, the moral depravity of a 
derer, nor any high degree of inaptitude to the con- 
nO “slavery. He was disobedient, it is true, and 
in| toavoid chastisement. Three-fourths of our slaves 
asionally do this. He slew his overseer, it is true, after 
aving been dangerously shot, pursued and overtaken. 
tamest and most’domestic brute will do likewise. And 


Sd ee 
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- yu a eacrifice offered to the policy which regulates. the 
en Reaerecr among us. But before he is sacrificed, 
_ it may be useful to inquire into that policy. The interests 
“of society demand that it should be fixed, and permanently 
ay tt: the master may know the extent of his autho- 
r id the slave prepare himself to its accommodation. 
»» No -question can be more delicate, or attended with so 
id consequences if settled in error. It would be 
impossible for the judiciary to adjust this relation 
“Sadversely to any strong and deliberate opinion entertained 
i istpellic uiied. The momentum of this feeling acting 
», through the juries of the country and the spirit of the legis- 
-liture, would be too powerful, successfully to be encoun- 
, “tered by the Courts. And in whatsoever decided current 
‘ it might run, it.would, finally, bear into its channel all in- 
terpretations of the law. 
By a ‘timely and judicious administration of the law, 
however, in relation to this subject, the.Courts may effect 
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Deo. 1834. pespielape Ouida aay 
pues they may exert a afforded | situa- 
Wns. tion, in a most happy to impart and sta- 

bility to those principles which form the true basis of 
the policy. They have of late frequently announced from 
the bench, the progression of humanity in the relation, — 
and their clear conviction, that the condition of the slave™ 
was rapidly advancing in amelioration, under the | on, 
influence of Christian precepts and the benevolent ‘auspiessine 
of improving civilisation. It is believed, that these 
tions were founded in ‘truth, and the various laws 6 
statute book bring ample testimony to the fact. - As fi 
slavery has been the subject of legislation for pot 
ninety years, it has been undergoing a gradual re 
in favour of the slave, and, it is confidently ps t 
adverse to the best interests of the master, or of the ac a 
rity of the public. In a popular government, ‘we can 
nowhere look for more correct information of the: 
the public mind, upon a subject deeply interesting to! 
people at large, than in their laws. The history of 
legislation of the state for the last century on this su 
during which more than a dozen principal acts ve. 
passed at intervals, is a history of a gradual f Sik 
in the improvement of the condition of the slave, i t ~ 
protection of his person, his comforts, and those rights no 
necessary to be surrendered to his master. oe 
time in which this evidence of a common sentiment hes.’ 
been continuing in one course, is irrefutable’ testin | 
its being the true and deliberate sense of the cot 
Very lately the whole subject came before the | 
and though it was at a i ple ind ee 
inflamed and alarmed at a recent and yet reeking 
cre, they did not relax the laws made Sor: their protectins: 
nor render their lives or persons less secure. From the 
act of 1741, which put the life of the slave on trial, in the: 
hands of three justices and four freeholders, down to that’ 
of 1831, which secures, beyond doubt, the right of the 
slave to a jury of slave owners, there will be found, with- 
out a solitary retrograde, one continued, persevering and 
unbroken series of law, raising the slave higher and higher 
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j in the scale of. srothn T 
character | “er done 
strongly m 
evincive of | ection, a before it 
was weak. From ae a however, it may not be 

_ | uninteresting to furnish a brief synopsis of them, in a case 

s so important as this. (Here the several acts eleded to 

vr, Segeeeeeet) 

ve se ’ not possible that there can be found, enywhentt 
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tat r manifestation of a decided intent to raise the consi- 
ition and standing of the slave, than is here exposed in 
ing acts of the legislature. Will the Court dis- 
appoint this unequivocal intention? Will they rebuke 
“lrsaaepe the age, and strike back this unfortunate race 
o fn » advancing from the depths of misery and wretch- 
,to'a higher ground, under the shield of so much 
nenacted in their behalf? 
s furnish incontestable evidence of what is the 
i sentiment of the state. The history of other 
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a 
= 
us ee sentiment should be; and I feel no small 
“pleasu: in believing, that the legislative policy of our past 
day most fully accords with that course, 
he long tried experience of bygone ages has dis- 
ly 1 d out as the wiser and better one. 

= this subject, the Baron Montesquieu has gathered 
‘choicest materials of every age, clime, and nation. 

a mind, formed in the mould of patience itself; strong 
, and enriched with a philosophic cultivation, he 
ied the task of analysis with the most profound 
linating sagacity. With no object in view, but 


oo of political knowledge, he hath unmasked 
forms of government, traced to the fountain the 
principles of their action, and exposed to the meanest ca- 
pacity the deep and hidden reasons of all the diversified 
relations of man, and the true genius of the laws necessary 
to support them. 

In his Spirit af Laws, vol. 1, p. 291, et seq. to 298, he 
treats of the subject of slavery, and informs us, as the 











: aah affords a body of luminous information, to instruct . 


result of his inquiries, that in governments whose policy - 


of 1794, the = 
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Deo. 1834. is warlike, and the citizens ever ready with arms in their 
Bas, hands to quell attempts to regain liberty, slaves may be 
» treated with great rigour and severity, without the hazard 
Wu. of servile wars; but that in republics, where the policyis 
essentially pacific, and the citizens devoted tothe artsof 
peace and industry, the treatment of slaves should be mild ~ 
and humane: that the power of the master should not be ~~ 
absolute, and that the slave should be put within the keep- __ 
ing of the law. If that candid and ingenious writer enot | 
deceived in his conclusions, he has given us a hint for? 
regulation of our domestic servitude, the neglect of 
may lead to the most fatal sequel. Our government | 
perhaps, the most pacific on earth, and the citizens most _ * 
addicted to the pursuits of civilised life. How incase e 
then, will it be in us to adopt a policy in 
slaves, which must be either yielded up, or must change the : 
habits and character of our people, and ultimately our — | 
form of government, with the blessings of liberty itself. eg 
We may not expect that the danger of servile wa 
only operate to arm the citizens, generally, in their on 
fence. The recent insurrection may show, indeed 4 
mation of numerous companies of yeomanry for t 
of being always ready to meet and vanquish ha! ' 
movements of insurrectionary slaves; but a little obser- 
vation at this time, so soon too after the panic that gave — 
rise to these preparations, will serve to show, thatat the 3 
present moment, there remains scarcely a single one of the _ : 
many associations which were then formed. grew 
up with the panic, and they have vanished with inal 4 
must be apparent, then, if ever-ready arms are necessary 
to our safety, they must be loged in hands mtd yi 
other occupations, but responsible to the public for effi- 
ciency and dispatch. In other words, if a display of force 
be requisite to chain down the spirit of insurrection, or =~ 
stop the bloody career of its actual march,a standingarmy, —— | 
which will leave the great body of citizens to pursue their = 
favourite occupations of peace, in perfect security, will be 
the loud demand of the community. How certainly such 
@ permanent association of armed men, first formed to pre- 
serve the relations of our slavery, will ultimately introduce 
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a civil slavery over the whole land, the experience of other Dro. 1834. 


nations, and the warning of our own Constitution will most “Sin. 
: fearfully answer. I know it has been frequently said,and __»- 
; ‘with some it is a favourite idea} that the more cruel the 
4 master, themore subservient will be the slave. This precept 
isabhorrent tohumanity, and isa heresy unsupported by the 
great mass of historic experience. The despair of indivi- 

duals cannot last forever; neither will that of a numerous 
people inflicted with common wrongs, and exchanging a 
cotimon sympathy. Rome had no servile wars, till her 
é had outraged every feeling of justice and benevo- 
a , and made their slaves-drink the cup of unmitigated 
ss cobs to its last drop; nor had she any, that I remember, 
" < .after the first Christian prince of the empire, had relaxed 
2 Synpemmenrsiaggais degradations of: that unfortunate class of 
i Be on op acknowledge, as sna as any man can, the 
necessity of keeping our slaves in a state of 
and subservience to their masters. But when 
-~ shooting becomes necessary to prevent insolence and dis- 
sdience, it only serves to show the want of proper 
domestic rules, but it will never supply it; and never 
can a punishment like this effect any other purpose, but to 
i es Ape waa conflicts or secret assassinations. 

In adjusting the balance of this delicate subject, let it 
mot be believed that the great and imminent danger, is in 
overloading the scale of humanity. The Court must pass 
through Scylla and Charybdis ; and they may be assured 
that the peril of shipwreck is not avoided, by shunning 
with distant steerage, the whirlpool of Northern fanaticism. 
That of the South is equally fatal. It may not be so 
Ey ees but it is as deep, as wide, and as dangerous. 
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Mordecai, for the prisoner—1. Had this been a case of 
homicide committed by one free white man upon another, 
‘occupying the same station in society, it would have been 
clearly a case of justifiable homicide; to arrive at this 
conclusion, it is merely necessary to refer to the facts found 
by the special verdict. 

2. If this would be the case between equals, let us next 

Vot. 1. 19. 
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Dec. 1834. consider it as occurring between freemen, not standing 
"Stare upon an equal footing, but between a superior and an in- 
Wiz.  ‘ferior, a master and his apprentice, or between persons 

one of whom has a right to command the services of the 
other, and chastise him for the purposes aiming Oe 
dience to his commands. 

The distinction in cases of this kind seems to be this: 
where the party having the right to chastise the other, uses 
no unlawful or deadly weapon in inflicting the chastise- 
ment, and does not appear to aim at his life, there, if death 
ensues, it will be murder or manslaughter according to the - 
degree of violence used. Vide Nailor’s case, 1 East, PC. P 
261.277. But if the party undertaking to chastise-or 
punish, uses a weapon likely to produce death, and death ~~ 
ensues, he is guilty of murder if he slay the other. Boris ; 
48. 74,75, 76. Or ifhe be slain under such circumst a 
the slayer is excusable. Vide Nailor’s case, ubi ais wit 4 

3. If this be the true distinction as between free iM 
and it is confidently believed to be so, let us next inghire 
what difference is produced by the circumstance of the 
slayer being a slave, and the party slain occupyii 
relation of master. 5 hah S 

Slaves seem formerly to have been guetela ina died 
state as mere chattels, and not only the master or owner, 4 
but any person might kill them, however maliciously, — 
without subjecting himself in the case of the master or 
owner to any penalty whatever; and in the case ofa 
stranger, to no other than a civil action from the master 
to recover the value of the slave. We accordingly find 
the act of 1741, which is the first act on the subject of ' 
killing slaves, after providing a remedy for the owner.for 
the loss of a slave killed in dispersing an unlawful assembly 
of slaves, saves to the owner his right of action against any 

“one killing a slave contrary to the provisions of that act, 

evidently regarding it as no offence against the criminal 

law. And this view is also taken by Haut, J. in State v. 

: Boon, Tayl. 253, in which he held that killing a slave was 
hg no felony at common law. 

| The first action of the legislature, making it an offence 

against the criminal law, was in 1774, when by an act, the 
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preamble of which recites, that “ Whereas doubts have Dec. 1834. 
arisen with respect to the punishment proper to be inflict- Starz 
ed upon such as have been guilty of wilfully and mali- wr, 
ciously killing slaves,” it is enacted, that for the first offence 
the offender shall suffer twelve months imprisonment ; 
and for the second shall be guilty of murder, and suffer 


‘death without benefit of clergy. The second section 


provides that he shall pay the owner of such slave, on the 


first conviction, such sum as may be assessed to be his 


value,—still evidently regarding it more as a loss of pro- 
perty than as an offence against the criminal law. 


Sad. ~, Such continued the law until the year 1791, when the 
® Iegislature seem to have become ashamed of their pre- 






on this subject, and by an act, the pre- 
i of ‘which recites, “that the distinction heretofore 
n be the murder of a white person, and one who 
y ahuman creature but merely of a different com- 
exion, is disgraceful to humanity and degrading in the 
highest degree, to the laws of a free, Christian and en- 
lightened country,” the same punishment is imposed for 
| the wilful and malicious killing of a slave, as for that of 
a freeman. It is true, this act, owing to the vague and 


_ unecertain terms in which it was couched, was never carried 


é into execution. Still it is evidence of the change of opinion 
~ and policy which had taken place in the community as to 


this unfortunate class of beings, at that day. 











Divers other acts ameliorating the condition of slaves, 
removing them from a level with brutes and advancing 
them more nearly to a level with the whites, were passed 
between that time and the year 1817; still it will be found 
that no legislation had yet made or attempted to make any 
‘other than the wilful and malicious killing of slaves in- 
dictable ; accordingly in State v. Piver, 2 Hay. 79, the 
prisoner though admitted to be guilty of the manslaughter 
of a slave was discharged, the Court holding that no pun- 
ishment was affixed by law to that offence. And the 
same doctrine is recognised by Tayior, C. J. in State v. 
Tacket, 1 Hawks, 217. 

In the year 1817, however, the legislature determining 
to abolish the last remnant of that barbarous and inhuman 
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Dre: 1834. spirit, which had previously ch od thir degialation, 
orate placed the killing ofa slave on ' enti Cootibg, sities like 
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circumstances, with paged 2.5 3 man. = 

Our Courts too, in farther pursuance of this liberal and 
enlightened spirit, in 1823, (State v. Read, 2 Hawks, 454,) * 
held (contrary to the opinion of one of its members, as q 
delivered in State v. Boon,) that the murder of aslavey . 
was indictable at common law ; and still further, in State v.. 
Hale, 2 Hawks, 582, that an unprovoked battery committed : 
by a free man, (not being the master) upon a slave was in- 
dictable. . 

These various acts both legislative and judicial, ihaensl ag 
been adduced for the purpose of showing, that however a 
mistaken policy or want of humanity may have = 
the proceedings of the former branch, or i 
decision of the latter, in the earlier stages of pains ' 
these feelings and opinions no longer prevail; that slaves 
are no longer regarded as mere brutes or chattels, but.that 
they are now viewed both in the eye of the law 
society, as human beings, liable to be operated: 


the protection of the same laws with the white man. I = 
then he be a human being, and that he is, is declared (fa. 
judicial decision upon this point be required) by the actof — 
1791 ; by Jounston and Tayior, Judges, in State. Boon ; a 
by Henperson, J. in State v. Read ; and again by Tay-" ~ 
sor, C. J, in State v. Hale ; if he be a human being,area- 
sonable creature, within the protection of the law, are not 
the same rules of construction to be applied in his case, in 
ascertaining his guilt or innocence? Should not the same 
allowance be made for the infirmity of his nature, the ope- 
ration of his passions, the excitement of his feelings, that is 
made in the case of a white man? Kept by the stern poli- 
cy of our laws in a state of ignorance, rude and unculti-” 
vated, without any of the aid to be derived from education, 
or the mild and benign principles of religion, i is it just, is it 
reasonable to require him to exercise a greater degree of 
control over his feelings and passions, than one who has en- 
joyed all these advantages ? 

But it is said, that policy, and the state of our society, 
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where is the authority which authorises such a conclu- 
sion? itcan be found no where. So long as he is admitted 
to be a human being, and endowed with the same faculties, 
. he must be treated as such, is liable to the same penalties, 
and entitled to the same clemency in passing upon: his 
Nae offences that other human beings are. 
| © ‘That his passions are not subject to be aroused by the 
same causes and circumstances, which would arouse those 
of a freeman, is freely and fully conceded ; but to say that 
~ no circumstance, however aggravating, no injury, however 
\ great, can possibly, or ought reasonably to arouse or inflame 
his'passsions, is requiring what the sober judgment and 
 _unbiassed reason of every honest, conscientious man, must 
' tell him is contrary to the laws of nature, and what no 
* _ buman law, however rigorous or severe in its enactments, 
_ can possibly effect. All law should be founded on reason ; 
__ and when we are led to a conclusion so utterly absurd, and 
‘ so manifestly contradictory to reason, jt is time that we 
| should look around, and at least suspect that we have 
mistaken the méaning of a law, which lead$ us to such 
rei f+ 
_ have before stated (what will be admitted by all,) if 
this homicide had been committed by one freeman upon ano- 
ther, each of whom occupied the same station in society, 
or even by a freeman occupying an inferior station upon 
his superior, that in either case under the circumstances 
here found, the slayer would have been justifiable ; it now 
remains to examine what difference is produced by the fact 
of the slayer being a slave, and the slain his master. 

“It is not contended, nor is it necessary to contend, that 
the slave should be placed on the same footing with the 
freeman, and that the same rules should be applied to him 
in ascertaining the nature and grade of his offence, that 
would be applied to the freeman. This would be contra- 
vening decisions which are now too firmly established to 
be shaken, and which policy alone requires should be ad- 

hered to. But it is urged that neither policy, nor the state 
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inv the case of a freeman, shouldbe laid ~ Sryrn 
aside when a slave is the subject of their operation. I ask. 


v. 
Was. 





3a” a 
De 1894 Pour society requires thi @bibyoad aid invidio 
_ tinction should bé drawn between. the ate cn that 
. “which would go to establish the principle, tliat the ‘same 
act which would in the case ofa freeman be declared justi- 
fiable, or excusable, should, in that of ee ee ee 
foulest murder. | 
It is believed, however, that there is no necessity for re- 
sorting to either of these two extremes, but that the true i 
rule will be found in the mean between them, and in the f iat 
ciples recognised and adopted by this Court in Tacket’s case, a) 
Wherever slavery exists, a broad and acknowledged dis- 
tinction must be marked out and observed, between the. 
slave and the freeman; and many acts which if committed 
by one freeman upon another would not mitigate pga 
tenuate a homicide, in the case of a slave will have” 
that effect. It is impossible, as is said in that case, tode- 
fine and designate these acts, each case must depend upon 5 
its own circumstances. Menacing or provoking langua, 
from one freeman to another, will not justify an 
but such provocation given by a slave to a white man, wi 
it is said, amount to a justification. Apply this rule tos “ 
other offences; let it be held also, that what in the 
of a freeman would be justifiable, or excusable homicide, 
will in that of a slave, amount to manslaughter ; and what ‘ 
would be manslaughter in the freeman, is murder if com- 
mitted by a slave; and in this way, it is believed, a ¥ 
ciently broad and marked distinction will be drawn — 
between the two classes, to secure the dominion of the one," _ 
and the subserviency of the other, and at the same time to" ~ 
afford to the slave all necessary protection against acts of 
lawless violence and outrage. Apply this rule in all its 
severity to the present case ; make all the allowance which 
can be asked for the difference in the condition of the freé- 
man and slave, and then make the smallest grain of allow= 
ance for the weakness of human nature, and it is impossible 
that this can be pronounced to be more than a case of 
manslaughter. 
But it is insisted, that the deceased did ing more 
than he had a right to do, used no other means such 
as the law clothed him with; in other words, that he stood 
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ale as doth had liad Dam l64.. 
lute over the body and life of the 
eiarat the exercise pe that authority cannot be. = 
called in quéstion by any earthly tribunal. If such be 
indeed the law, it must follow as a necessary consequence, 
that as the deceased hada right to resort to whatever 
means his fancy or passion might dictate in the infliction 
of his chastisement, the prisoner had no right to raise an 
__. arm, in self-defence, and therefore the offence being com- 
* mitted by him in the deliberate prosecution of an unlaw- 
ful ‘act, it. must be murder. If such be the law, ab- 
| © ject. and degraded indeed is the condition of the slave, 
+ and fearful must be the punishment reserved by another 
© and an unerring tribunal, to be inflicted upon such as avail 
themselves of their fancied immunity here, to trifle and 
a tamper with ‘the lives of those whom our laws have placed 
> in astate of such utter and abject subjection. But if such 
be the law, how could it ever happen, that a master 
_ should even be put upon his trial, for the murder of his 
slave, however deliberate, wilful, or malicious the act may 
have been? yet there certainly have been many instances 
_ of masters being tried for the murder of their slaves. 
K The. Position here contended for, is founded on the 
__ expressions used in the opinion of the Court, in the 
Pe ‘State v. Mann, 2 Dev. 263; expressions strong, certainly, 
* ts ‘apparently unequivocal in their import, but which I 
7 cannot but believe have been misunderstood in their appli- 
cation, if carried to the extent which is now contended 
for. It is to be observed, that the only question then 
before the Court, was as to the liability of the master to 
answer criminally for a battery committed on his slave, 
and this is all which was intended to be decided. The 
os used is certainly sufficiently strong to convey 
idea that the master has complete, absolute, and un- 
controlled authority over his slave, but these expressions 
were used with reference to the matter then before the 
Court, besides being afterwards qualified by the words . 
‘‘except sofar as its exercise is forbidden by statute ;” -% 
and the Milling of a slave is clearly forbidden, except 
where he offers resistance to his master, or where death 
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the Coiirt intended, as it is believed hey did, to say 
that the master possessed full and complete power and. 
authority to secure the services and insure the obedience 
of the slave, this is admitted: but if this power and 
authority were held to extend so far as to take the life 
of the slave, or even to place it in jeopardy, except in the 
cases before mentioned, it is submitted, that no such 
power is necessary, or ought to be granted to the master ; 
that no such authority is conferred by any ‘legislative * 
enactment or judicial determination; but that all our — 
modern legislation and adjudication previously to the — 
case of State v. Mann, have had a directly contrary ten- 
dency. 
The counsel then directed the attention of the Court to” 
the following cases: State v. Boon, Taylor, 258. State ~ 
v. Weaver, 2 Hay. 54. Statev. Read, 2 Hawks, 455. 
State v. Hale, 2 Hawks, 582. In this last case, Tayuon, — 
C. J., recognises the master’s complete authority for all 
purposes necessary to enforce the obedience of the slave; 
and says that the law will not lightly interfere. with 
the relation thus established. But if a case be 
before the Court in which this authority of the master 
has been exceeded and his power abused, then, it is COM, 7 
tended, the Court must interfere, and i inquire into ‘nt 
cumstances, and this inquiry must arise, whenever } 
attempt to exercise this authority unfortunately angst 
in the death of either the master or slave. | °: 
If the master has no right, then, to take the life of his 
slave, except when he resists him by force, or when the bes 
death takes place while the usual punishment is inflicti 
it is conceived, that until the occasion occurs which < 
for the exercise of this extreme power—until the necessity 
actually exists—the master or person representing him has 
no right to resort to means, or to use weapons likely to 
produce death, and. the very moment he does, 80, he is 
guilty of an abuse of his power, and if he’ slays the slave 
under these circumstances, he is guilty of murder. While 
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esteem him a murderer, ‘if he unfortunately slays his 

Sb 2 on impulse of nature, which is, 
too strong to be repressed by any re- 

eee epee ‘4 
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~~ Dealt J. Daniel, Attorney-General.—The Coit is called 
* upomto determine whether the facts set forth by the spe- 

‘ in this case be murder or manslaughter. 
_ to consider the relation of master and 
; the rights.and dominion of the one, and 
i. eae Gi ialinission-of the. other. What right and 
de 2 ‘then, by the laws of North Carolina, does the 

_ master possess over the slave? 

+ It is conceded that the master has no right to take the 
‘slave aidlic such circumstances, as would indi- 
at e essential to murder, or a felonious intent. 
fthinrestriction, T hold that his authority is abso- 
controlled. In establishing this position, it will 
consider what was the state or conditioh of 


vm nahes pfirst introduced among us, and the regula-’ 


tions (oss peated 
Slavery in some sort or other, has existed in many por- 
sof the habitable globe from an early period of the 
waa tothe present day. It has been remarked, “ That 
Bo Naat was not a world of free- 
men, but of slaves.” It existed among the favoured chil- 
_ dren of Israel, in Egypt, Assyria, and Babylon; also in 
Greece. and Rome: The boors of Denmark, the traals of 
Sweden, and the serfs of Russia, have presented specimens 
‘Of slavery in those countries respectively. The villains of 
England were.in many respects in the condition of slaves. 


despotic form ; such is the state of slavery in Africa. 

In 1620, a Dutch:ship, availing herself of that freedom 
of commerce, then but just extended to the colony of Vir- 
ginia, brought to Jepumowncane sold as slaves twenty 
Vou. t 20 








wagticeeton an. 8 a maint to it, they will not; cannot, 


In some countries, it has existed in the most absolute and ~ 






























Save ook boing (James Ist.) eerie a 
Was, Queen Elizabeth before, and Charles 1" 
William 3rd, afterwards, encouraged the African lati . 
trade, by chartering companies to carry it on; while thé 
governors of the colonies were forbidden to sanction any -, 
law against the introduction of slavery. Thus slavery 
was first introduced into this country, and, as I opal 
the legal foundation laid of our right to slave property. 

From the origin of slavery, it was probably : 
when first introduced. The slave trader acquired from the ” 
slave holder in Africa, that absolute authority and 
ion which he possessed, and transferred ee ft 4 
colonial purchaser. es Ne eae ae 

But if the opinion of Tayzor, Judge, in ase ofthe 
State v. Boon, Tay. Rep. 246, and of Tavior and Hixon 
son, in the case of the State v. Read, 2 eee 
correct, absolute slavery has never existed in this state, in- 
deed could not. In the case of the State v. Boon, T. YL 
Judge, used the following language: “I ¢ ald 
assent to the proposition, that a new felony is 
the act of 1791, or that any offence is connie 
not antecedently exist. For the killing of esas 
tended with those circumstances which constitu 
amounts to that crime in my judgment; as. ‘mach asd 
killing of a freeman. What is the definition of murder 
The unlawful killing of a reasonable being, within ‘ , 
peace of the state, with malice aforethought.” » The ea 
soning in the case of the State v. Read, Berg 
same. 

I must here remark, that the definition of tarde relied 
upon by the learned Judge to sustain his palinisaien 
from the laws of @ country, where slavery, as with us, is: 
unknown, and where, it is said, it cannot exist. The ren 
sonable being within the peace, to whom it was intended 
to apply, was. subject of the king. There were no others 
to whom it .could apply. It has been made to apply, it 
is true, to the killing of a villain, as well by his lord, as 
by another ; but a villain was regarded as a subject of the 


















: a 
law in i ‘present advanced siate of hus Wis. 

sligior has thrown the mantle of its protec- 

tthe life of the slave, as well against the wan- 

Dv d cruelty of the master, as of the stran- 

ad al protection against the latter, yet he is 

| as property ; may be the subject of traffic ; -will 

gr gellar and is lia. ‘ 

old by virtue of an execution against the master. 

robable then, that a slave acquired by transfer 

to | Te a siast bo outed, was possessed of ab- 

t rity, an time when the African slave 

tra z the cupidity of the nations of Europe, 
—" it inthe ight of property, rather than as a 


i that our Courts of justice are bound. to 
 radeateei to the killing of a 
+ master, independent of any legislative enact- 
ere any reason why they should not be applied 
a being, under the protection of the law, 
of property ? But to insist upon such an ap- 
Satitialleof the common law, would be. to 
al Mr t to this species of property. For although 
din the fifth year of William and Mary, 
d lie at common law for a negro boy, yet 
ef Chanberlatn v Harvey, Ld. Raym. 47, and 
id, Ib. 1274, and Salk. 666, it was determin- 
|not, on the ground that one could not have 

ty ina negro, as to-maintain this action. 
t absolute slavery is inconsistent with the 
sand if it were impossible for municipal regula- 
Spesnshuacdoiny to enjoin, or tolerate, anything not 
sanctioned by the principles of morality, that would be a 
‘argument against its introduction. It is desira- 
ble, however, that the laws of political societies, should, as 
far as can be, conform to the moral law, but some must, ia 
the nature of things, rest for their justification, or excuse, 
in principles of policy. Many panieipal regulations are 
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IN THE SUPREME, COURT 
Ht in: yehereine to the ‘natural or. moral law, and 

a gat peerage ome oom itereanyy 
government was instituted. . Writers differ'asto thefoun- 
dation of the right of property, to the extent to which it is . 
allowed in civilised communities, even in relation to inani* 
mate objects ; some referring it to the law of nature, others 
to the law of society. vg ee ae: 

In the case of the State v. Boon, the contrary opinion to . 
that of Taytor, Judge, is maintaifed with great ability and ie 
force of argument, by Judge Haxt, a man conspicuous for — Ss 
his humanity, and the benevolence of his disposition.. Fe 

The position that slavery as at first introduced among — 
us, was absolute, derives additional strength from the — 
legislation of the country. In 1774, ppm ra 
an act for the purpose of removing the doubts then enter~ 
tained as to the punishment proper to be inflicted, for 
wilfully and maliciously killing slaves, and prescribes for: 
the first offence of the kind, twelve months imprisonment, _ 
and for the second, death, as in case murder. Tnedell’s) 
Rev. 1715 to 1789, p. 274. Judge Haxx, in his opinion in” 
the case of the State v. Boon, remarked, “ what the po 5 
of a master were over his slave prior. fo the: year 1774," 
have not been defined. I have not heard that anycon- — 
victions and capital punishments took place pecs 
period for the killing of negroes.” In 1741, an’ 
passed, making it death for slaves conspiring to rebel, or ». » 
thake insurrection, or murder any person, and providing ai.” 
Court of three Justices and four freeholders, to try > 
offences in a summary way, and without thei : 
ofa jury; and in sec. 55, of the same act, it’ is provided, y 
that nothing therein contained, shall be construed, deemed, 
or taken, to defeat or bar the action of any person or per- 
sons, whose slave or slaves shall be killed by any other > 
person whatever, contrary to the true intent and meaning © 
ofthis act. Ib. 94 and 95...From the provision of the 
above acts of assembly, it appears that a wide distii¢tion 
was recognised between the life of a white man and slave, . 
previous to the year 1774; and that an action could be® 
maintained previous to the year 1741, by the owner against 
a person forvkilling his.slaye ; for the object of sec. 55, was 
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to guard against ich ae ‘Dro, 1834. 
as would bar or ta creat hice fod damages which ~ gran 
previously. existed. Now when it is recollected, that ac- wee 
cording to the common law of England, when a felony is 
‘committed, the civil ‘remedy is merged in the felony, and 
never otherwise settled in this state, until within a few 
BP eme e of White v. Fort, 3’ Hawks, 251, the 
erence is strong, if not irresistible, that the killing of a 
ye was not felony, until it was made so for the second 
sfience by the act of 1774. It is also remarkable, that the 
‘1774, takes care to recognise and enforce the civil 
remedy for damages for the first killing only, and not for 
= why not for killing the'second slave, as well 
os i The injury to his owner was as’great as 
er of the first. It must have been, because the 
‘was made felony, and the civil remedy was 
m the felony, according to the principles of the 
, which, in this respect, the legislature did not 
ror iaeraleer.- 
meet avOl, Rev. ch. 335, sec. 3, complains of the 
as being disgraceful to humanity, and enacts, 
ay person shall hereafter be guilty of wilfully 
y killing aslave, such offender shall upon the 
co in thereof, be adjudged guilty of murder, and 
suffer is tah plonishondgt as if he had killed a free- 
at ‘always, that this act shall not extend to 
rs oni a slave outlawed by virtue of any act 
bly of this state, or of any slave in the act of re- 
o his lawful owner or master, or to ‘any slave.” 
r moderate correction.” It was the intention & 
slature in passing this act, to punish the mali- 
cious killing of a slave, with death; but such was its 
shirsesaliggs that when the principles of the criminal law 
were applied to it, it failed of its object. The act speaks 
of the wilful and malicious killing of a slave, and did not 
therefore embrace a case of manslaughter, that offence not 
being’ attended with malice. State v. Piver, 2 Hay. 79. 
State v. Tacket, 1 Hawks, 210. And when the killing was 
wilful and malicious, by prescribing such punishment as 
was inflicted for killing a freeman, such doubts arose, as 
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Dro. 1834. wedllle watrant the punishment of death, For-the kill- 
Stare ing‘of a freeman, might be either murder or manslaughter, 
Was, being attended with different punishments. Besides, when 

a new felony is created, the benefit of ec emsor Be 
unless it beexpressly taken away. a heaie 
in the act,excepts among other cases, that of the. 
owner or master, killing his slave in the act.of —— 
Now this proviso upon principles of sound. construction. 
confers no new power or authority upon. the master, | ns 
is a legislative recognition and reservation of a portion of ~ 
that, which he before possessed over his slave; 
another strong proof, that the killing of a slave, 
then regarded as felony at common law; for. upon pi 
: ples of the common law, the killing of a mae es, rs 
se: resistance, might be felony. ae 
In the year 1801, Rev. ch. 585, the 
another act, more guarded jin its phraseology, 8 
in its import ; whereby the offence of murder: ae 
is expressly ousted of clergy. This act howard 
unprovided for as before, the killing of a slave mw on 8 ed 
circumstances as amounted to manslaughter. In 16H, 
Rev. ch. 949, the legislature passed an-act st 
omission. That act declares, that “the offence of | k me 
a slave shall hereafter be denominated and ¢ Si 
homicide, and shall partake of the same degree of 
when accompanied with the like circumstances, that br 
cide now does at common law.” This act it is cone 
embraces all the protection which the laws of North Cai 
olina afford to a slave, against his owner vam 
regard to strangers it is otherwise. There ‘pc 
of law, may and do combine with the princigles 65 Memaaie 
ity, and of policy; to afford hintiother, ood Soe one) 
. tion. State v. Hall, 2 Hawks, 582. - - me ish 
From the several acts of the legislature aber teihe 
inference is strong, if not conclusive, that the killing of 9°" 
slave was not felony in this state, until it was 
to be by the acts of 1774 and 1791, for if it was so 
ed before the act of 1774, the object of the act of 1791, 


could have been better accomplished by the simple repeal 
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Boon, that no judg- 

iid be pronounced ; and in the case of the State v. 

t the defendant could not be convicted of the 
I ughter, for killing a slave ? 

| sich I have presented be correct, the 

‘ity @ master is uncontrolled, except by the act 

317. Su opin in reference to the slave, is, I . 
ih one, and it is far from being grateful to my 
tain it; but Iam feebly endeavouring to 
sis best lights in my reach, what the law 
ly delicate and important matter, involving 

3 best interests of society, and must indulge 
yor inquiry, becoming the occasion. The posi- 

i for is, however, in strict accordance with 

State v. Mann. 

@ the extent of the authority and dominion of 

‘over the slave, the duty and submission of the 
ye co-extensive. For if the law confers rights 

er, it will enjoin submission to those rights, as 
erie the slave. It is no part of my pro- 
as it any part of that of the Court, in the 
v. Mann, that the master has absolute 
od utorty over the life of the slave. It is 
by mie, and as I conceive by the Court 
’ ®,. (for the protection of the statute law is 
y adverted to,) that the life of the slave is protect- 
| st the wanton and unprovoked cruelty of the 
pil Spl or against such killing, as 
_ upon principles of the common law, would amount to 
murder, or manslaughter. 

Assuming for the present, that the deceased was the 
master of the slave Will, let us inquire whether the facts 
set forth in the special verdict, constitute murder, or man- 

slaughter. - 

If it betrue, that the authority and dominion of the 
master over the slave, except so far as to protect his life 
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Daw. 1884! eas ‘sech dbbiructital’ de weakl? “asdhetitio Werder, or 
Sa” manslaughter, it will follow that the killing under the cir- 
Wi aagaaiparastkelaet ws yribere= ween der, 


It isa well-settled principle of criminal law, t 

4 homicide is deemed to be murder, unless circumstat 

* are shown, which will extenuate it to manslaughter, e: exc 

or justify it. It is not contended on th part of the “e 

soner, that this is a case of excusable or justif ble hort 

cide ; but it is insisted, that it is manslaughter only. * 

to extenuate a homicide to manslaughter, there must be 

legal provocation. It is insisted that the chong, 

subsequent pursuit and seizure, by the deceased, a@ 

to such provocation. I deny the position. What i 

+ cient or legal provocation? It must be such as i 

ae . lated to excite the passions to such a pitch, as to des 

the free exercise of reason, so that the act of ling x 
be fairly ascribed to passion, and not to the maligt 

the heart. I contend however, that ee 
law recognises and tolerates as a right, can | amoul 
such provocation. It must be what the law forbids 

as an offence or civil injury. No matter how re 

to the principles of the moral law, or ‘the } 

Christianity, may be a right which the 1 sag v 

recognises, yet those towards whom its Sri rT: 

mitted, must submit to it. It must be so, or the law 

would be inconsistent with itself; it would deny the én-) 

joyment of a right, at the same time that it ao its 
exercise. If the master’s authority be what I¢ Pit 14 

is, and the case of the State v. Mann has any ft tation} 

in law, the conduct of the deceased towards the prone, 

was in nowise forbidden by law, and could not therefore, - 

constitute a legal provocation, to extenuate the hoinitide. 


— i 
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a. : « 


to manslaughter. One of the cases put by one of the, ~~ ; 
counsel for the prisoner, affords an apt illustration of the - ~ 


position here contended for. He says, ‘ If an apprentice 
being under a lawful correction, shall resist and slay his," 
master, it is murder and not manslaughter, because, > agi 
_ Taw cannot admit that he was provoked.” 
_“ Tdo not insist that the slave is bound to submit oe iat 
attempt of violence on the part of the master. It has 








FE eae, =. 
0 at the life of the (isi Dro. 1834. 
life of fay in ‘a wanton or cruel, oan. 
- 2 manner, the slave may Yesist 
a unt > aeath, upon the principle of self-» 
; oon a the slave, it 
e of his faculties to prevent unlawful 
deg plas If the necessity 
being his master, in order to protect 
s ceased, and he kills without such neces- 
ib mr For if the act be committed under 
" passion, roused by the exercise of a right 
by law, it cannot be referred to a sufficient or 
voca tion, so as to extenuate it from murder to 
gh te et, any more than the act of the apprentice 
er while under a lawful correction. 

) a _Thes => 08 iio flow from the principles of law, upon 
ond a0 vision in the case of the State v. Mann, 
Si and are in strict conformity with that protec- 
tion « ed to be extended to the slave, and the autho- 
id on nior of the master. To make this case, or 
yhere a slave kills his master, or owner, man- 
d add nothing to the security of the slave ; 
‘idea ¢ tion or self-preservation does not 

; ios manslaughter ; it proceeds from 


may b e supposed, that if some indulgence is 
t extender os o the passions of the slave, an impossibility 
ae rill | be req i d of him—that to which human nature 
Bh ees nit. _ In judging of the capability of the slave 
to subn : to correction, or the exercise of authority, even 
fcumstances of violence and indignity, we must 
e ourselves the standard. If so, we should regard 
shat peivitiun of batural freedom, which belongs to a state 
of slavery, at least as a sufficient provocation to éxtenu- 
_ate a homicide to manslaughter ; for to a freeman, the idea, 
“of slavery i is more intolerable than that of death. But in. 
general, one who is born and nurtured in slavery, is. con- 
tented with his condition ; and instances not rare, 
slavery is weteien freedom. _ When wae the pun 
VoL. 1 21 
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Dec, 1834, ; of the master,. we seldom. 
——$—_— 
S eee cesoee 
Wu. truth is, the slave being taught to ve that he. i 
y of his master, and that submission to k 
“€0 able, feels no degradation or 
nity common to the breast of  awhite. man, under. th : 
severest chastisement. He knows that such p his 3 
lot or condition. To withhold from a slave, neresor S 
who has slain his master, that extenuation due to the’ 
sions of a white man, would not be too aaa un 
nature inured to slavery, to submit to; and } 
_ would detract nothing from the security of the 
would add to that of the master. The. principle. 
interest in the master, humane and pesky. - 
public opinion, the punishment which the. lawl 
the felonious or malicious killing of a slave, we i mp 
restraints for his protection, while the master ¥ 
secured against the passions of the slave. set i 
But if our Courts of justice should assume ee 
rank in the humane and benevolent work of advancing tht 
slave in the scale of moral beings, instead of ke ving t 1a 
task to the legislature, by declaring that, what in. th 
of the State v. Mann, was held to be map ea 
in law, shall, when made the pretext by a 10K 


master, extenuate the killing to manslaughter, it 


us to pause and reflect upon the probable ex \ a" 
ota oto a he ay a fi 


unlimited, except by those restraints for the pr 

his life, he is given to understand that it is abridged } 
further, and that for violence inflicted by the master, wi | 
any weapon calculated to produce death, be it a guy 
rod, or cane, he may wreak his v without.in-, 
curring the punishment of death, what will be its. ten- ‘ / 
“dency? It will increase the importance of the slave, and. - 
beget a spirit of insubordination, the most dangerous to 

the peace and safety of the community. Begin the. humane’, 
work of advancing them in the scale of moral beings, and: 

it may be discovered, when too late, that such policy ust. © 
result in the destruction of the rest of society, =r 
slave population. 1 saeetina ti eon tae 


vill ra 











anity Lo el i telivied to. ay 
d the deceased, who was an overseer). 
lis relatiow’of master to the prisoner. That 
ni which he must be considered. It is compe- 
“prides ‘of the slave, to delegate that authority 
n to another, which he himself possesses—the 
' yen in the matter. According to the under- 
etal fiod country, the employment of an overseer, 
i an cee it by the owner, of that authority, which he 
oy h a view to the accomplishment of the object 
peloyn lent. The overseer is regarded as the mas- 
© absence of the owner, for all purposes of autho- 
dier ee In the case of the State v. Mann, it 
t the hirer is clothed with the authority of 
the term of hiring, i in order to the enjoyment 
est, which he has in the services of the slave. 
is the same necessity for such authority in the over- 
| Secure the services of the slave to the master. 


fe, after stating the case, proceeded.—This 

, en argued with great ability and zeal. It. 
d by us with all that solicitude which 

a ', and the important interests which it 

ae volves, so im tively demanded, and it now remains 
ne ap s the result to which our deliberations 


+, 
its 


eK f: 


| : ee his Ur iucrider 04 common law: 

By that la iw. Niatles is doecribed to be, “ when a person of 

} mind ‘and discretion, k killeth any reasonable creature 

in being with malice aforethought;” and the inquiry in | 

> this case, is, whether upon the facts found, the law adjudges 
that the killing was committed with malice aforethought. 
_Ifit 80 adjudge, then the prisoner was rightfully convicted 

‘of'marder ; if it do not so adjudge, then he was guilty of 
‘that felonious and unlawful homicide, which it terms man- 

slaughter. This term, malice aforethought, is not restri€t- ~ 

ed to the case of direct malevolence to the unfortunate 








* ed 
att 

164 1x ae sPREME cov 
Dec. 18%. - victim of violence, but is extended Nita Molininnen were 

a Bag hen lenin result of a sudden transport of pas- 

Win. which may be regarded as incident to human infirmi- 

t is characterised by wickedness, and monies . 3 
ed heart, regardless of the rights of ot 
ST beet cn nicki, Where there is no explainat on of “ 
the motive, the law can attribute the deed — 
wicked disposition, as it will not presume. the e: 
what does not appear. But where the facts c 
with the transaction show a motive—an immediate ¢ 
the act done—the law assigns the deed to’ that m IV 
effect to its immediate cause, and will not li 
that it was the consequence of any precone 
The prisoner is a slave, and, at the. time of t hii 

tion, was under subjection to the ee 
overseer, employed by the master of the prisoner for 
perintending the managenient of his plantat = Ao 
plaint of some act of petulance and impropriet 
been made to the deceased against the prisoner, 
ceased formed a resolution of punishment or’ 
precise nature of which does not appear. . 
tive reply to his wife’s dissuasion; from his di 
foreman to follow with a cowhide, and from hi 
gun with him, it must be inferred that his p 
was to inflict corporal chastisement on the fp 
that he also purposed, in some event which he d 
unlikely to occur, to shoot the prisoner. 
within twenty or twenty-five feet, he called tothe 
who was engaged at his labour, and who in tely ap. 
proached the deceased in a respectful manner, ne Sir nou . 
to hear a communication of his purpose. The_prisoner,on  ” 
learning it, made off, and when distant between ‘en’ BP ie 
fifteen steps, the deceased fired upon him, lodged the whole 4 
load in the prisoner’s back, and inflicted a wound likelyto 
occasion death. The prisoner fled, was headed by the de- 
ceased, turned to fly in an opposite direction, was overta- 
ken by the deceased, and by several negroes, whe bed 
been ordered in pursuit, struggled to avoid the arrest, used’ 
his knife to cut himself free, and in the struggle inflicted 
with the knife two wounds, one on the thigh, the other on 
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from ea. blag repeater uni the 
sie more than six or eight minutes. | 
‘unfortunate affair occurred between two 
oe shight av been their relative 
e could not have been more than manslaughter. 
se of a master and apprentice, where the latter fn ap- 
i correction, which the master has a right 40 fi 
If the master were to shoot at him, engage in hot “¢ chase 


“a 


tisement of 
him, and in the immediate struggle, the his = aster, 


as 5 Killed; the deed could not be attributed to se em 
3 wickedness, but to passion suddenly and vio- with un. 
d, to that “ fervor brevis” which leaves not to oxen 
he calm exercise of its faculties, and which the in ee 
ast 1 u d, not indeed as excusing the act, but as ex- ed, the ap- 
@ the degree of guilt. If an officer, armed with aig ” 
rity of the law to arrest one who has committed a of 
: oe , Were, upon the culprit’s flying to avoid an Bo of a'per: 
s his authority with the same circumstances of ¢r ep 
id the like result had happened, the crime would ying rom 
r, but manslaughter only. (1 Hawkins, ch. a5 
9 65. Foster, ch. 2. sect. 2. 1 East, Homi- 
86.) It must be admitted, however, that 
iaiwhick exists between the owner or temporary 
| ster, a sana 3 slave, is in many respects strikingly dissim- 
_ yslilag from that which the law recognises between a master 
a an ae or between any two freemen of whom 
_ yone.n ay h ave the right to arrest, imprison, or even chastise 
atthe * Unconditional submission is the creel ort 
. ofthe v >; unlimited power, is in general, the legal right Sonal 8 
; \ Unquestionably there are exceptions to te er 
Gere ct Apis cortnin thit: the master has not the right © — 
‘to slay his slave, and I hold it to be equally certain that the limited 
slave has a right to defend himself against the unlawful i rer, 
. attempt of his master to deprive him of life. There may the legal” 
“sbe othier'exceptionsybut in a matter so fall of difficulties, mister 
where reason and humanity plead with almost irresisti 
force on one side, and a necessary policy, rigorous 
but inseparable from slavery, urges on the other, I rto maser 
err, should I undertake todefine them. The general rule a ont 
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oe consistently with the public safety, it ean beret 
ji must administer the law, such as it is ae ! 
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power of an overseer is as uirestricted as hata the. i. as- ~ 
ter. All of us agree, that in the case before as, he had 
an unquestionable right to judge of the offence whic had. * 
been committed by the prisoner, and to inflict such chastise#>_ 
ment, as, according to the usages of discipline, jue 
sound discretion, was proper to enforee suboi nati =i 
Upon the special verdict, we see no fact from which it ® e 
legally be inferred, that his primary ae ew ve 
‘more. He was acting then, within the limits of his ri 
- ful authority, when he summoned the prisoner tc m, 
announced hié resolution ; and the act of the { el 
attempting to evade punishment was a Reid ae : ar a 
This act, however, was not resistance nor rebellion, @ 
‘ certainly afforded no justification nor excuse fort 
rous act which followed. Had the — 
~~. wound which the overseer inflicted, the le 1 
~y . been guilty of manslaughter at least,—pr 
“%& —- The offence of shrinking from menaced p 
~ for no such desperate corrective ; the dana ore © 
‘strongly impressed with the edadeant sc fas 4 
preceded by no warning to the net: too. 
? probable that it had been deliberately ¢ y 
Ifaslave eventually resolved on, before the attempt ee 


mailed estate Wie 5 the prisoner, previously tothe shooting; resis d. a; >» q 


3 


Leet ay and, in the course of the struggle, inflicted — » mortal Be a 


mo Be wound on the deceased, there is no doubt that 

the prt of legal contgmplation, must have bee murder,” 
tabe bie had then occurred which could have excited in’ any but a 
> lone cruel and wicked heart, in a heart fatally resolved on ille- 
kills his gal resistance, at whatever risk of death or great bodily 
go es en en ay eae oe Seer ee 
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ee i’ as such, that the — 
“i "But afte ¥o: ahh etd, ih tho tha 
ast c ahem cted in the situation of the prisoner } 
that i strong impulses to action must have been ! 
mee 1 his mind. Suffering under the torture of 
mand like I; y to terminate in death, and inflicted by a 
havi w indeed authority over him, but wielding 
BR eonireragance and madness of fury ; chased 
it; baited and hemmed in like a crippled beast 
teannot run far; it became instinct, almost un- 
; . inet to fly; it was human infirmity to strug- 
va is terror or resentment, the strongest of human 
‘both combined, which gave to the struggle its 
ul d this terror, this resentment, could not but 
ae sited in any one who had the ordinary feelings 
es of hetonn nature. But will the law permit 
nfirn ity to extenuate a homicide from murder to 
sla r; in any case where the slayer is a slave, and 
slain. acd of his master? Will it allow 
cated passions, however common to human 
owever strongly provoked into action, to repel 
cepacia 
bring these questions, it may not be unim- 
. : smber, that passion, however excited, ‘is not 
‘esal : defence, or excuse for a criminal act. To 
in @ sudden fury is as much a crime, as to slay 
him because Das saaleralooce, or of a general hos- 
lity to the human‘family. No one has a right to yield 
‘passion the dominion over judgment and conscience, 
an illegal act of violence becomes in no respect law- 
committed daring a voluntary overthrow of 





erfect beings, endeavours to temper rigour with 
ny <— with greater or less severity a viola- 
asgaccordingly as it traces such viola- 

tion bisiaor han atrocious motives, indicating more or — 
less of human depravity or human fraiity. The prisoner’s. 
traverse extends to the whole charge contained in the 
indictment, and his right to impel the everment of malice, 
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Rate what Habantircapernentes oy 


’ itself. They explain the primary rule, } 


“lance, are not provocations in a legal sense, a 


~ fact has never before been settled, pre oy 
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rouse passions in minds infirm, re a 

This undertaking to give greater precision: to it 0 

far as it has been successful, has’ been € 
labours of wise and good men, continued th nol 
series of ages, and is evidenced by - 
numerous, or rather innumerable cases of hi 
the annals of human crime present.’ The 
thus ascertained and authoritatively én 
gatory upon the conscience of pare as yes 


show its application, and restrain the e: 
discretion. Some causes ol: padi xciteme! 
termed “Jegal provocations,” while others. he ve bé 
clared not to be “egal provocations.” This» 
not be understood to mean thats 1 
be provoked, but only that the Jaw regards certais 
acts as provocations, while it ari. toc oth 
“such. The latter, though provocations. inc nr 


+ > ea 


When a case of homicide happens in whieh ¢ 

provocation occurs, and the legal charac 
has been settled by precedents, the judicial d 
paratively plain. But where the legal ¢ 


not comprehended in the phrase of “legal rovelat ons. 


vast responsibility, and often of no little di: 
principle to be extracted from former a 
“then be diligently sought for, and pruder 
inost-cd tes conen wllere poteitn: eae 
gated by infirmity, it has been called it 
juries which the law punishes as crimes 
munity. A man is assaulted, and in a transport 
» ills the assailant ; onda hr i 
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offence thort 6 felony, is arrested: or attempted to be 
arrested by afi officer without @ lawful warrant, or with 
unlawful ‘violence, and in the struggle kills the officer, the 
injuries of the deceased, which the law regards as provoca- 
tions, are misdemeanors, and as such the subjects of crimi- 
nal prosecution. Is it the criterion which discriminates 
ordinary from malignant passion, that the former is excited 
by offensive conduct amounting to a breach of the public 
law? If it be, then can the prisoner’s guilt be alleviated 
into manslaughter ? The overseer had indeed inflicted a 
wound which might have proved mortal, but it did not 
terminate in death. Had the overseer lived be could not 
have been indicted for the deed ; for however criminal his 
the criminal act was not consummated. If he could 
«Rot been indicted for the act, can this act be termed 
~*"a legal provocation ? 
_ On deliberate reflection, the Court is satisfied that this 
is not the criterion. The law does not regard certain acts 
as provocations because they are indictable, but in many 
cases it makes certain acts indictable because they are 
tions, and may occasion the shedding of human 
There are legal provocations for which an indict- 
will not lie. There are indictable injuries which are 
jt legal provocations. A libel is not only a civil injury, 
ba pe blic offence, yet the law will not consider it a 
ition extenuating the slaying of the libeller into 
man dughter, although the deed may have been commit- 
| the first gust of passion. Adultery is not an indict- 
FF ctience, yet of all the provocations which can excite 
te madness, the law recognises it as the highest and 
the strongest. 
If the law were, from a policy well or ill conceived, to 
make it an indictable offence to call a man a liar, the rule 
would yet remain “that words of reproach, how grievous 
; soever, are not a provocation sufficient to free the party 
ee killing frém the guilt of murder.” If, on the contrary, it 
: should declare no assaults indictable, which did not cause 
actual bodily harm, to spit in another’s face would remain 
as it is, a provocation. Consistently with good sense, can 
this be the criterion? The circumstance that adequate 
Vot. t. 22 
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It is not the 
criterion of 
a “ legal 
provoca- 
tion” that 
the offen- 
sive act 
must be an 
indictable 
offence. 
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*e of such a criterion to cases like the present, would lead to 


* excited passion? Iam compelled to say, tha 





IN THE SUPREME COURT 
Drc. 1834. punishment will be inflicted by law, ought rather to make 


the sufferer more patient inder wrong, whilé* the belief or 
the knowledge that human laws afford no redress, is’eal- 
culated rather to exasperate resentment, to augmi@iit.ter- . 


ror, and to perplex and distract reason. The oe 




























peinery results. The inquiry is, with what. — 


pend on the then exciting causes.. Events sub _ aptly 
happening and which it was not given to man’s & 

to foresee, certainly did not, and could not ope ither 
to increase or lessen excitement. Yet accordingly ad'this 
unknown contingency shall eventuate, the law, 

styled the perfection of reason—determines on the ‘a 
sition with which a preceding act was done! If the © | 
wound, apparently mortal, proves mortal, and the negro 
dies, then he killed the overseer in a moment of humaa 
infirmity ; for the act of the deceased which'led to it was 
an indictable offence. But if it please the Author and 
Preserver of life to raise him from the bed of déath, then 
his act was not prompted by passion, but instigated by 7 
malice. If he lives, he is a murderer, but if he die beac: : 
not. Often the law, in its mercy, withholds from a crimi- ~ 

nal act, which, because of some. happy casualty wholly” 
independent of the will of the wrong-doer, has not 
completed, the full rigour of its punishment; but if 
code of criminal law, there be any case in w 
unlawful intent is*by a subsequent casualty ag, 
into a purpose of deeper atrocity, it has escaped our: 
vation. 


What, then, is the true principle which cl wt: 
the various adjudications on the subject of po and 







to be found, but what is contained in the- 

itself,"applied from time to time by wisdom and 
to cases as they occurred, until in a vast majo 
cases that can occur, the existing tribunals ¢ 
a safe guide in the undisputed decisions of the 
sors. Where they have not this guide, they are bound to 
act, as those acted, who had no precedent to direct them. 
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We have no adjodged case that»determines this question, Drc. 1834. 
or presents us with a precise tule by which fo deter- Sratz _ 
mine it. The case of the State v. Mann, 2 Dev. Rep. wuz 
263, does not bear upon the question. It decides, indeed, 

that'the master or temporary owner is not indictable for 

a cr unreasonable battery of his slave. None 

could feel more strongly the harshness of the proposition, 

than those who. found themselves obliged to declare it a 

Vi ion of law. Not that they for one moment ad- The case of 
ac. ‘mitted’ that cruelty was rightful, but they found no law the State v. 


Mann, dis- 
by which to ascertain’ what was cruelty in the master, 80 cussed and 


it punishable as a public offence. Resist- vagy 
y Gaston, 
ance, therefore, on the part of the slave to the battery of J. 
his Miaster cannot be legally excused, although such bat- 
tery may be unreasonable; but the degree of its crimi- 
nality that decision cannot aid us to ascertain. The case 
of the State v. Mann, at the same time pronounced, what 
was indeéd beyond question; that the law protects the life 
of the slave against the violence of his master, and that 
the homicide of a slave, like that of a freeman, is murder 
or manslaughter. An attempt to take a slave’s life is then 
eee to commit a grievous crime, and may right- 
be resisted. But what emotivns of terror or resent- 
sat may, without the imputation of fiendlike malignity, 
ited in a poor slave by cruelty from his master that 
f0t immediately menace death, that case neither de- 
minés, nor professes to determine. In the absence, 
all precedents directly in point or strikingly anal- 
, the question recurs; if the passions of the slave be 
into unlawful violence, by the inhumanity of his 
master or temporary owner, or one clothed with the mas- 
ter’s authority, is it a conclusion of law, that such passions 
from diabolical malice? Unless I see my way 
beam, I cannot believe that this is the law 
le and of a Christian land. I will not 
bitrary and inflexible rule so sanguinary in 
er, and so repugnant to the spirit of those holy 
statutes which “rejoice the heart, enlighten the eyes, 
and are true and righteous altogether.” If the legislature 
should ever prescribe: such a law—a supposition which 
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Dec. 1834. can scarcely be. ‘Made without disrespect, it will be for 
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those’who then sit in the} judginent seat. tobadminister it. 
But the appeal here is to the common law, which declares 
passion not transcending all reasonable limits, to” be dis- 
tinct from malice. The prisoner is a human | 
graded indeed by slavery, but yet having “ organs, 
sions, senses, affections, passions,” like our own. ‘The: 
tunate man slain was for the time, indeed, his magt 
this dominion was not like that of a sovereign wh 
no wrong. Express malice is not found by#he jury. 4 
From the facts, I am satisfied as a man, that” » trutk “4 
malice did not exist, and I see no law which cof 
as a judge to infer malice contrary to the truth. Unless 
there be malice, express or implied, the slaying is @ felon- 
ious homicide, but it is not murder. 










oop 
Per Curtam.—Judgment upon the special verdict, that * A 
the prisoner is not guilty of the murder, wherewith he’ 


stands charged, but is guilty of the felonious slaying and a 
killing Richard Baxter. : 





MEMORANDUM. 





At the last Session of the General Assembly, seat R. 
Dantet, Esq. of Halifax, was elected Attorney General, 
vice R. M. Saunpers, Esq., who resigned. 
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